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AN ACT 


TO ORGANIZE THE TERRITORY OF KANSAS. 


Secrion 19. And be it further enacted, That all that part 
of the territory of the United States included within the follow- 
ing limits, except such portions thereof as are hereinafter ex- 
pressly exempted from the operations of this act, to wit:— 
beginning at a point on the western boundary of the State of 
Missouri, where the thirty-seventh parallel of north latitude 
crosses the same; thence west on said parallel to the eastern 
boundary of New Mexico; thence north on said boundary to 
latitude thirty-eight ; thence following said boundary westward to 
the east boundary of the Territory of Utah, on the summit of the 
Rocky Mountains ; thence northward on said summit to the for- 
tieth parallel of latitude ; thence east on said parallel to the west- 
ern boundary of the State of Missouri; thence south with the 
western boundary of said State, to the place of beginning, be, and 
the same is hereby created into a temporary government by the 
name of the Territory of Kansas, and when admitted as a State or 
States, the said Territory, or any portion of the same, shall be re- 
ceived into the Union with or without slavery, as their constitu- 
tion may prescribe at the time of their admission; Provided, 
that nothing in this act contained, shall be construed to inhibit 
the government of the United States from dividing said Territory 
into two or more Territories, in such manner and at such times 
as Congress shall deem convenient and proper, or from attaching 
any portion of said Territory to any other State or Territory of 
the United States: Provided further, That nothing in this act 
contained sball be construed to impair the rights of person or 
property now pertaining to the Indians in said Territory, so long 
as such rights shall remain unextinguished by treaty between the 
United States and such Indians, or to include any territory 
which by treaty with any Indian tribe is not, without the consent 
of said tribe, to be included within the territorial limits or juris- 
diction of any State or Territory ; but all such territory shall be 
excepted out of the boundaries, and constitute no part of tho 
Territory of Kansas, until said tribe shall signify their assent to 
the President of the United States to be included within the said 
Territory of Kansas, or to affect the authority of the government 
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of the United States to make any regulation respecting such 
Indians, their lands, property, or other rights, by treaty, law or 
otherwise, which it would have been competent to the govern- 
ment to make if this act had never passed. 

SEC. 20. And be wt further enacted, That the executive 
power and authority in and over said Territory of Kansas, shall 
be vested in a Governor, who shall hold his office for four years, 
and until his successor shall be appointed and qualified, unless 
sooner removed by the President of the United States. The 
Governor shall reside within said Territory, and shall be com- 
mander-in-chief of the Militia thereof. He may grant pardons 
and respites for offences against the laws of said Territory, and 
reprieves for offences against the laws of the United States, until 
the decision of the President can be made known thereon; he 
shall commission all officers who shall be appointed to office un- 
der the laws of the said Territory, and shall take care that the 
laws be faithfully executed. 

Sec. 21. And be it further enacted, That there shall be a 
Secretary of said Territory, who shall reside therein, and hold 
his office for five years, unless sooner removed by the President 
of the United States; he shall record and preserve all the laws 
and proceedings of the Legislative Assembly hereinafter consti- 
tuted, and all the acts and proceedings of the Governor in his 
executive department; he shall transmit one copy of the laws 
and journals of the Legislative Assembly within thirty days 
after the end of each session, and one copy of the executive pro- 
ceedings and official correspondence semi-annually, on the first 
days of January and July in each year, to the President of the 
United States; and two copies of the laws to the President of 
the Senate and to the Speaker of the House of Representatives, 
to be deposited iù the hbraries of Congress; and in case of 
the death, removal, resignation or absence of the Governor from 
the Territory, the Secretary shall be, and he is hereby author- 
ized and required, to execute and perform all the powers and 
duties of the Governor during such vacancy, or absence, or until 
another Governor shall be duly appointed and qualified to fill 
Such vacancy. 

Src. 22. And be it further enacted, That the legislative 
power and authority of said Territory shall be vested in the 
Governor and a Legislative Assembly. The Legislative As- 
sembly shall consist of a Council and House of Representatives. 
The Council shall consist of thirteen members, having the qual- 
ifications of voters, as hereinafter prescribed, whose term of ser- 
vice shall continue two years. The House of Representatives 
shall, at its first session, consist of twenty-six members, pos- 
sessing the same qualifications as prescribed for members of the 
Council, and whose term of service shall continue one year. 
The number of representatives may be increased by the Legisla- 
tive Assembly, from time to time, in proportion to the increase 
of qualified voters: Provided, that the whole number shall 
never exceed thirty-nine. An apportionment shall be made, as 
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nearly equal as practicable, among the scveral counties or dis- 
tricts, for the election of the council and representatives, giving 
to each section of the Territory rep: -sentation in the ratio of its 
qualified voters, as nearly as may be. And the members of the 
Council and of the House of Representatives shall reside in, and be 
inhabitants of, the district, or county or counties, for which they 
may be elected, respectively. Previous to the first election, the 
Governor shall eause a census, or enumeration of the inhabitants 
and qualified voters of the several counties and districts of the 
Territory, to be taken by such persons, and in such mode as the 
Governor shall designate and appoint; and the person so ap- 
pointed shall receive a reasonable compensation therefor. And : 
the first election shall be held at such time and places, and be 
conducted in such manner, both as to the persons who shall super- 
intend-such election and the returns thereof, as the Governor 
shall appoint and direct; and he shall, at the same time, declare 
the number of members of the Council and House of Represen- 
tatives to which each of the counties or districts shall be en- 
titled under this act. The persons having the highest number of 
legal votes in each of said council districts for members of the 
Council, shall be declared by the Governor to be duly elected to 
the Council; and the persons having the highest number of legal 
votes for the House of Representatives, shall be declared by the 
Governor to be duly elected members of said House: Provided, Proviso 
that in case two or more persons voted for shall have an equal 
number of votes, and in case a vacancy shall otherwise occur in 
either branch of the Legislative Assembly, the Governor shall 
order a new election ; and the persons thus elected to the Legis- 
lative Assembly, shall meet at such place and on such day as the 
Governor shall appoint; but thereafter, the time, place, and 
manner of holding and conducting all elections by the people, 
and the apportioning the representation in the several counties or 
districts, to the Council and House of Representatives, according 
to the number of qualified voters, shall be prescribed by law, as 
well as the day of the commencement of the regular sessions of 
the Legislative Assembly: Provided, that no session, in any Proviso. 
one year, Shall exceed the term of forty days, except the first 
session, which may continue sixty days. 

SEC. 28. And be it further enacted, That every free white Eligibnity to 
male inhabitant above the age of twenty-one years, who shall be fice. 
an actual resident of said Territory, and shall possess the qual- Qualif 
. > . : . cations 
ifications hereinafter prescribed, shall be entitled to vote at the of voters. 
first election, and shall be ehgible to any office within the said 
Territory ; but the qualifications of voters, and of holding office, 
at all subsequent elections, shall be such as shall be prescribed 
by the Legislative Assembly: Provided, that the right of suf- Proviso. 
frage and of holding office shall be exercised only by citizens of d 
the United States and those who shall have declared on oath their 
intention to become such, and shall have taken an oath to sup- 
port the Consütution of the United States, and the provisions of 
this Act: nd provided further, that no officer, soldier, sea- 
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man, or marine, or other person in the army or navy of the 
United States, or attached to troops in the service of the United 
States, shall be allowed to vote or hold office in said Territory, 
by reason of being on service therein. 

Src. 24. And be it further enacted, That the legislative 
power of the Territory shall extend to all rightful subjects of 
legislation, consistent with the Constitution of the United States 
and the provisions of this Act; but no law shall be passed inter- 
fering with the primary disposal of the soil; no tax shall be im- 
posed upon the property of the United States ; nor shall the lands 
or other property of non-residents be taxed higher than the lands 
or other property of residents. Every bill which shall have passed 
the Council and House of Representatives of the said Territory, 
shall, before it becomes a law, be presented to the Governor of the 
Territory; if he approve, he shall sign it; but if not, he shall 
return it with his objections to the House in which it originated, 
who shall enter the objections at large on their Journal, and pro- 
ceed to reconsider it. If, after such reconsideration, two-thirds 
of that House shall agree to pass the bill, it shall be sent, to- 
gether with the objections, to the other House, by which it shall 
likewise be reconsidered, and if approved by two-thirds of that 
House, it shall become a law. But in all such cases, the votes 
of both Houses shall be determined by yeas and nays, to be en- 
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shall not be returned by the Governor within three days—Sundays 
excepted—after it shall have been presented to him, the same 
shall be a law in like manner as if he had signed it, unless the 
Assembly, by adjournment, prevent its return, in which case it 
Shall not be a law. . 

Suc. 25. And be it further enacted, That all township, dis- 
trict, and county officers, not herein otherwise provided for, shall 
be appointed or elected, as the case may be, in such manner as 
shall be provided by the Governor and Legislative Assembly 
of the Territory of Kansas. The Governor shall nominate, and 
by and with the advice and consent of the Legislative Council, 
appoint all officers not herein otherwise provided for; and in 
the first instance the Governor alone may appoint all said officers, 
who shall hold their offices until the end of the first session of 
the Legislative Assembly; and shall lay off the necessary dis- 
tricts for members of the Council and House of Representatives, 
and all other officers. 

Sec. 26. And be it further enacted, That no member of the 
Legislative Assembly shall hold, or be appointed to any office 
which shall have been created, or the salary or emoluments of 
which shall have been increased while he was a member, during 
the term for which he was elected, and for one year after the 
expiration of such term, but this restriction shall not be applicable 
to members of the first Legislative Assembly; and no person 
holding a commission or appointment under the United States, 
except postmasters, shall be^a member of the Legislative As- 
sembly, or shall hold any office under the government of said 
Territory. 
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Sec. 27. And be it further enacted, That the judicial power 
of said Territory shall be vested in a Supreme Court, District 
Courts, Probate Courts, and in Justices of the Peace. The Su- 
preme Court shall consist of a Chief Justice and two Associate 
Justices, any two of whom shall constitute a quorum, and who 
shall hold a term at the seat of Government of said Territory 
annually, and they shall hold their offices during the period of 
four years, and until their successors shall be appointed and 
qualified. The said Territory shall be divided into three Judicial 
Districts, and a District Court shall be held in each of said dis- 
tricts by one of the Justices of the Supreme Court, at such times 
and places as may be prescribed by law; and the said Judges 
shall, after their appointments, respectively reside in the district 
which shall be assigned them. The jurisdiction of the several 
Courts herein provided for, both appellate and original, and that 
of the Probate Courts, and of Justices of the Peace, shall be as 
limited by law; Provided, that Justices of the Peace shall not 
have jurisdiction of any matter in controversy when the title or 
boundaries of land may be in dispute, or where the debt or sum 
claimed shall exceed one hundred dollars ; and the said Supreme 
and District Courts, respectively, shall possess chancery as well 
as common law jurisdiction. Hach District Court or the Judge 
thereof, shall appoint its clerk, who shall also be the register in 
chancerv, and shall keep his office at the place where the Court may 
be held. Writs of error, bills of exception and appeals shall be 
allowed in all cases from the final decisions of said District Courts, 
to the Supreme Court, under such regulations as may be prescribed 
by law; but in no case removed to the Supreme Court, shall trial 
by jury be allowed in said Court. The Supreme Court, or the 
Justices thereof, shall appoint its own clerk, and every clerk shall 
hold his office at the pleasure of the Court for which he shall 
have been appointed. Writs of error and appeals from the final 
decisions of said Supreme Court shall be allowed, and may be 
taken to the Supreme Court of the United States, in the same 
manner and under the same regulations as from the Circuit 
Courts of the United States, where the value of the property, 
or the amount in controversy, to be ascertained by the oath or 
affirmation of either party, or other competent witness, shall 
exceed one thousand dollars; except only that in all cases in- 
volving title to slaves, the said writs of error or appeals shall 
be allowed and decided by said Supreme Court, without regard 
to the value of the matter, property, or title in controversy; and 
except also that a writ of error or appeal shall also be allowed 
to the Supreme Court of the United States, from the decision of 
the said Supreme Court created by this Act, or of any judge 
thereof, or of the District Courts created by this Act, or of 
any judge thereof, upon any writ of habeas corpus, involving 
the question of personal freedom: Provided, that nothing here- 
in contained shall be construed to apply to or effect the provisions 
of the «« Act respecting fugitives from justice, and persons escaping 
from the services of their masters," approved February twelfth, 
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seventeen hundred and ninety-three, and the ** Act to amend, 
and supplementary to the aforesaid act," approved September 
eighteenth eighteen hundred and fifty; and each of the said District 
Courts shall have and exercise the same jurisdiction, in all cases 
arising under the constitution and laws of the United States, as 
is vested in the Circuit and District Courts of the United States ; 
and the said Supreme and District Courts of the said Territory, 
and the respective judges thereof, shall and may grant writs of 
habeas corpus in all cases in which the same are granted by the 
Judges of the United States in the District of Columbia; and 
the first six days of every term of said Courts, orso much thereof 
as may be necessary, shall be appropriated to the trial of causes 
arising under the said constitution and laws, and writs of error 
and appeal in all such cases shall he made to the Supreme Court 
of said Territory, the same as in other cases. The said clerk 
shall receive the same fees in all such cases which the‘ clerks of 
the District Courts of Utah Territory now receive for similar 
services. 

SEC. 28. And be it further enacted, That the provisions of 
the act entitled ‘‘An act respecting fugitives from justice, and 
persons escaping from the service of their masters," approved 
February twelfth, seventeen hundred and ninety-three, and the 
provisions of the act entitled ‘‘An act to amend, and supplemen- 
tary to the aforesaid act," approved September eighteenth, eigh- 
teen hundred and fifty, be, and the same are hereby declared to 
extend to, and to be in full force, within the limits of the said 
Territory of Kansas. 

Sue. 29. And be it further enacted, That there shall be ap- 
pointed an Attorney for said Territory, who shall continue in 
office for four years, and until his successor shall be appointed 
and qualified, unless sooner removed by the President and who 
shall receive the same fees and salary as the Attorney of the 
United States for the present Territory of Utah. There shall 
also be a Marshal for the Territory appointed, who shall hold his 


‘office for four years, and until his successor shall be appointed 


and qualified, unless sooner removed by the President, and who 
shall execute all processes issuing from the said Courts when 
exercising their jurisdiction as Circuit and District Courts of the 
United States; he shall perform the duties, be subject to the 
same regulations and penalties, and be entitled to the same fees 
as the Marshal of the District Court of the United States for 
the present Territory of Utah, and shall, in addition, be paid 
two hundred dollars annually, as a compensation for extra ser- 
vices. 

Suc. 30. And be it further enacted, That the Governor, 
Secretary, Chief Justice and Associate Justices, Attorney and 
Marshal, shall be nominated, and by and with the advice and 
consent of the Senate, appointed by the President of the United 
States. The Governor and Secretary to ba appointed as afore- 
said, shall, before they act as such, respectively take an oath or 
affirmation before the District Judge, or some Justice of the 
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Peace in the limits of said Territory, duly authorized to admin- 
ister oaths and affirmations by the laws now in force therein, or 
before the Chief Justice, or some Associate Justice of the Su- 
prete Court of the United States, to support the constitution of 
the United States, and faithfully to discharge the duties of their 
respective offices, which said oaths, when so taken, shall be cer- 
tified by the person by whom the same shall have been taken; 
and such certificates shall be received and recorded by the said Sec- 
retary among the executive proceedings; and the Chief Justice 
and Associate Justices, and all other civil officers in said Territo- 
ry, before they act as such, shall take a like oath or affirmation 
before the said Governor or Secretary, or some Judge or Justice 
of the Peace of the Territory, who may be duly commissioned and 
qualified, which said oath or affirmation shall be certified and 
transmitted, by the person taking the same, to the Secretary, to 
be by him recorded as aforesaid; and afterwards, the like oath or 
affirmation shall be taken, certified and recorded, in such manner 
and form as may be prescribed by law. The Governor shall re- 
ceive an annual salary of two thousand five hundred dollars. 
The Chief Justice and Associate Justices shall receive an annual 
salary of two thousand dollars. The Secretary shall receive an 
annual salary of two thousand dollars. The said salaries shall be 
paid quarter-yearly, from the dates of the respective appointments, 
at the treasury of thé United States; but no such payment shall 
be-made until said officers shall have entered upon the duties of 
their respective appointments. The members of the Legislative 
Assembly shall be entitled to receive three dollars each per day, 
during their attendance at the sessions thereof, and three dollars 
each for every twenty miles travel in going to and returning from 
the said sessions, estimated according to the nearest usually trav- 
eled route ; and an additional allowance of three dollars shall be 
paid to the presiding officet of each house, for each day he shall 
so preside. Anda chief clerk, one assistant clerk, a sergeant- 
at-arms and door-keeper, may be chosen for each House; and 
the chief clerk shall receive four dollars per day, and the said 
other officers three dollars per day during the session of the Legis- 
lative Assembly ; but no other officers shall be paid by the United 
States ; Provided, that there shall be but one session of the 
Legislature annually, unless, on an extraordinary occasion, the 
Governor shall think proper to call the Legislature together. 
There shall be appropriated annually, the usual sum to be expended 
by the Governor, to defray the contingent expenses of the Terri- 
tory, including the salary of a clerk of the executive department ; 
and there shall also be appropriated annually, a sufficient sum to 
be expended by the Secretary of the Territory, and upon an 
estimate to be made by the Secretary of: the Treasury of the 
United States, to defray the expenses of the Legislative Assem- 
bly, the printing of the laws, and other incidental expenses ; 
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United States, and shall, semi-annually, account to the said 
Secretary for the manner in which the aforesaid moneys shall 
have been expended ; and no expenditure shall be made by said 
Legislative Assembly for objects not specially authorized by the 
acts of Congress making the appropriations, nor beyond the sums 
thus appropriated for such objects. 

Sze. 31.. And be it further enacted, That the seat of gov- 
ernment of said territory is hereby located temporarily at Fort 
Leavenworth; and that such portions of the public buildings as 
may not be actually used and needed for military purposes, may 
be occupied and used under the direction of the Governor and 
Legislative Assembly, for such public purposes, as may be required 
under the provisions of this Act. 

Suc. 92. And be it further enacted, That a delegate to 
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the term of two years, who shall be a citizen of the United States, 
may be elected by the voters qualified to elect members of the 
Legislative Assembly, who shall be entitled to the same rights and 
privileges as are exercised and enjoyed by the delegates from the 
several other territories of the United States to the said House of 
Representatives, but the delegate first elected shall hold his seat 
only during the term of the Congress to which he shall be elected. 
The first election shall be held at such time and places, and be con- 
ducted in such maifner as the Governor shall appoint and direct ; 
and at all subsequent elections, the times, places, and manner of 
holding the elections, shall be prescribed by law. The person hav- 
ing the greatest number of votes shall be declared by the Governor 
to be duly elected, and a certificate thereof shall be given accord- 
ingly. That the constitution, and all laws of the United States 
which are not locally inapplicable, shall have the same force and 
effect within the said Territory of Kansas as elsewhere within the 
United States, except the eighth section of the act preparatory to 
the admission of Missouri into the Union, approved March sixth, 
eighteen hundred and twenty, which, being inconsistent with the 
principle of non-intervention by Congress with slavery in the 
States and Territories, as recognized by the legislation of eigh- 
teen hundred and fifty, commonly called the compromise meas- 
ures, is hereby declared inoperative and void; it being the truc 
intent and meaning of this act not to legislate slavery into any 
Territory or State, nor to exclude it therefrom, but to leave the 
people thereof perfectly free to form and regulate their domestic 
institutions in their own way, subject only to the constitution of 
the United States: Provided, that nothing herein contained 
Shall be construed to revive or put in force any law or regulation 
which may have existed prior to the act of sixth of March, 
eighteen hundred and twenty, either protecting, establishing, 
prohibiting, or abolishing slavery. 

Suc. 88. And be it further enacted, That there shall here- 
after be appropriated, as has been customary for the territorial 
governments, a sufficient amount to be expended under the direc- 
tion of the said Governor of the Territory of Kansas, not ex- 
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ceeding the sums heretofore appropriated for similar objects, for 

athe erection of suitable publie buildings at the seat of govern- 
ment, and for the purchase of a library, to be kept at the seat of 
government for the use of the Governor, Legislative Assembly, 
Judges of the Supreme Court, Secretary, Marshal, and Attor- 
ney of said Territory, and such other ‘persons, and under such 
regulations, as shall be prescribed by law. 
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‘Suc. 84. And be it further enacted, That when the lands survey of 
in the said Territory shall be surveyed under the direction of the lands, &e. 


Government of the United States, preparatory to bringing the 
same into market, sections numbered sixteen and thirty-six in 
each township in said Territory, shall be, and the same are here- 

- by reserved for the purpose of being applied to schools in said 
Territory, and in the States and Territories hereafter to be 
erected out of the same. 


Sec. 95. And be it further enacted, That until otherwise Judicial Dis- 


provided by law, the Governor of said Territory may define the 
judicial districts of said Territory, and assign the judges who 
may be appointed for said Territory to the several districts ; and 
also appoint the times and places for holding courts in the several 
counties or subdivisions in each of said judicial districts by pro- 
clamation, to be issued by him ; but the Legislative Assembly, at 
their first or any subsequent session, may organize, alter, or 
modify such judicial districts, and assign the judges, and alter 
the times and places of holding the courts, as to them shall seem 
proper and convenient. 


tricts. 


Sec. 86. And be it further enacted, That all officers to be omeers requir- 


appointed by the President, by and with the advice and consent 


ed to "aa 
bonds and se- 


of the Senate, for the Territory of Kansas, who, by virtue of the curity. 


provisions of any law now existing, or which may be enacted 
during the present Congress, are required to give security for 
moneys that may be intrusted with them for disbursement, shall 


give such security at such time and place, and in such manner, 
as the Secretary of the Treasury may prescribe. 
SEC. 9T. And be it further enacted, That all treaties, laws, 


Treaties, laws, 


and other engagements made by the Government of the United $9. fo be en- 


States with the Indian tribes inhabiting the Territories embraced 


within this Act, shallbe faithfully and rigidly observed, notwith- 


standing anything contained in this Act; and that the existing 
agencies and superintendencies of said Indians be continued with 


the same powers and duties which are now prescribed by law, ex- 

cept that the President of the United States may, at his discre- 

tion, change the location of the office of Superintendent. 
Approved, May 90, 1854. s 
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LAWS AND RESOLUTIONS 


THIRD SESSION. 
CHAPTER I. * 


ELECTION FRAUDS. 
AN ACT for the Prevention and Punishment of Election Frauds. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas, as follows: 


Section 1. If any person who is not a bona fide inhabitant of 1,2528 mere 
this Territory, shall vote at any election held under law, or under be Spasidored 


any semblance or pretence of law, or if any person shall vote í*^"*- 


| "more than once at the same election, at the same place, or at 


different places, he shall be deemed guilty of felony; and upon 
conviction thereof, shall be punished by imprisonment and hard Punishment. 
labor for a term not less than one year, nor more than two years. 

SEC. 2. Any person or persons whatsoever, who may be charged Persons hold- 
with holding any election in this Territory, authorized by law, or their reponi 
held under any semblance or pretence of law, who shall wilfully "te 
and knowingly receive any vote offered by any person who is not a 
bona fide resident of this Territory, at the time of offering to 
vote, or who shall have voted previously at the same election; or aay erson 
any person who shall knowingly and wilfully commit any irregu- or or irregularity, 
larity, or fraud whatever, with the intent to hinder, prevent or guilty of felony. 
defeat a fair expression of the popular will, shall be deemed 
guilty of felony; and upon conviction thereof, shall be punished 
by imprisonment and hard labor for a term not less than one year, 
nor more than three years. 

Szo. 3. Any person who shall have in his possession any falsely Persons having 
made, altered, forged, or counterfeited poll book, tally list, or turne, know. 
election returns, of any election in this Territory, authorized by felony ^ et. 


law, or held under any semblance or pretence of law, knowing 


Punishment, 


16 


Punishment. 


Persons au- 
thorized to re- 
oeive or can- 
wass returns 
and count the 
same, knowing 
the same to be 
fraudulent, 
guiltyof felony. 


Punishment. 


Persons au- 
thorized by law 
to giye certifi- 


„ostes or make 


proclamation 
of, or declare 
the result of 
elections; 
when so doing 
fraudulently 


_guiltyof felony. 


Punishment. 


'" Persons-in- 


scribing names 
apon pol books 
persons not 
voting, 


guilty 
felony. 


Punishment. 


Persons sub- 


"weribing their 


own or any oth- 


bad name falsely 


as judge or 
“eter k, guilty 
of felony. 
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the same to be falsely made, altered, forged, or counterfeited, 
with intent to hinder, prevent, or defeat a fair expression of the 
popular will, shall be deemed guilty of felony; and upon convic- 
tion thereof, shall be punished by imprisonment and hard labor 
for a term not less than one year, nor more than three years. 

SEC. 4. Any person or persons whatsoever who may be au- 
thorized by law, or any semblance or pretence of law, to receive, 
canvass, or count the poll books, or tally lists, or election returns 
of any election, held under law, or any semblance or pretence of 
law, who shall wilfully and knowingly receive, canvass and count 
any poll books, tally lists, or election returns which are fraudu- 
lent, forged, or counterfeited, or who shall falsely and fraudu- 
lently count and cast up any poll books, tally lists, election 
returns, or votes, with intent to hinder, prevent, or defeat a fair 
expression of the popular will, shall be deemed guilty of felony ; 
and upon conviction thereof, shall be punished by imprisonment 
and hard labor, for a term not less than two years, nor more than 
five years. 


Sec. 5. Any person or persons authorized by law, or by any 
semblance or pretence of law, to grant certificates of election, 
or to declare by proclamation, or otherwise, the result of any 
election held under law, or under any semblance or pretence of 
law, who shall grant.such certificates, or declare the result of 
such election, based upon fraudulent, fictitious, or illegal votes, 
with intent to hinder, prevent or defeat a fair expression of the 
popular will, shall be deemed guilty of felony; and upon convic- 
tion thereof, shall be punished by imprisonment and hard ,labor, 
for a term not less than two years, nor more than five years. 

Src. 6. Any person or persons who shall knowingly and wil- 
fully inscribe,‘or cause to be inscribed, upon any poll book, tally 
list, or election returns of any election held under law, or under 
any semblance or pretence of law, the name of any-person not 


entitled to vote, or not voting, with intent to hinder, prevent, or 


defeat a fair expression of the popular will, shall be deemed 


‘guilty of felony, and-upon conviction thereof, shall be punished 


by imprisonment and hard labor, for a term not less than one 
year, nor more than two years. 

SEC. T. Any person who shall subscribe, or cause to be sub- 
scribed, his own name, or any other name, as judge or clerk of 
any election, to any falsely made, altered, fraudulent, or coun- 
terfeited poll book, tally list, or election returns, knowing the 
same to be falsely made, altered, fraudulent, or counterfeited, 
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with intent to hinder, prevent, or defeat, a fair expression of the 
popular will, shall be deemed guilty of felony; and upon convic- 


1T 


tion thereof, shall be punished by imprisonment and hard labor, Punishment. 


for a term not less than one year, nor more than two years. 


Suc. 8. In all offences arising under any of the provisions of Jurisdiction of 


ffences under 


this act, the Probate Judges of the several counties shall have this act ongi- 


origmal and exclusive jurisdiction, and shall have the same $ 


powers in summoning juries, and in all other matters: appertain- 
ing to the arrest, trial, conviction and punishment of such offend- 
ers, as are now by law vested in the District Courts in ease of | 


nal and exclu- 


1vein the Pro- 
&te Court. 


felony; Provided, that if any Probate Judge shall refuse to Probate Judge 


of any couniy 
issue writs, or in any manner to proceed under this act, the pros- refusing tosot, 


rosecution 


ecution may be had before the Probate Courts of any adjoining may be bad in 


county. - county. 


Suc, 9. All acts and parts of acts now in force in this Ter- 
ritory, conflicting with this act, be, and the same are hereby 
repealed. 

Src. 10. This act to take effect and be in force from and 
after its passage. 

[Signed] G. W. DETTZLER, 

Speaker of House of Representatives. 
C. W. BABCOCK, B 
President of the UU. 
Approved December 16, 1857. 
FRED. P. STANTON. 


CHAPTER II. 


LECOMPTON CONSTITUTION—-CENSUS. 

AN ACT submitting the Constitution framed at Lecompton, under the Act of the 
Legislative Assembly of Kansas Territory, entitled “An Act to provide for the 
taking a census, and election of delegates to a Convention," passed February 
19th, A. D. 1857. An Act to provide for an election on the submission of the 
Lecompton Constitution. 


P 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas, as follows: 


Sxotron 1. That an election shall be held on the first Mon- Election; when 


day in January, A; D. 1858, between the hours of nine o'clock ° 


A. M., and six o’clock P. M., at which all the bona fide male 


6 held, 


inhabitants of the Territory of Kansas, over twenty-one years of Who mar vote. 
2 


l 
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age, who are citizens of the United States, or who have declared 
(on oath) their intentions to become such, and who shall have 
Residence. resided in said Territory thirty days next preceding said election, 
and ten days in the county where said persons offer to vote, may 
What he may vote for the ratification or rejection of the constitution adopted 
by the late Constitutional Convention at Lecompton, organized 
under the act of the nineteenth of February, A. D. 1857, 
entitled ‘An Act to provide for the taking of a census, and 
election of delegates to a convention." The voting shall be 
Vote by ballot. by ballot, as follows: Those voting for said constitution with the 
article entitled slavery, shall cast a ballot with the words, ** For 
the constitution framed at Lecompton, with slavery ;" and those 
voting for the constitution and against the article entitled slavery, 
shall cast a ballot with the words, «For the constitution framed 
at Lecompton, without! slavery ;?? and those voting against the 
constitution, shall cast a ballot with the words, ‘‘ Against the 
constitution framed at Lecompton.’’ 
Governorto SEC. 2. It shall be the duty of the Governor of Kansas Ter- 
appoint com- 
missioners who ritory, io appoint three commissioners in each county, whose 
judges. duty it shall be to establish voting precincts in their respective 
counties, and appoint three judges of election in each precinct. 
If, at the hour of opening the polls, the duly appointed judges 
are not present, or if they shall fail or refuse to act, then the 
Vacancies— Voters assembled shall have power to elect judges to fill the 
how filled. ^ vacancies thus occasioned. 
Commissioners SEC. 9. The commissioners provided for in this Act, shall, 
bardoa of by proclamation, at least five days before the day of the election 
pe herein provided for, indicate the place at which, in their respec- 
tive counties said election shall be held, and the judges who are 
to hold the elections in the several precincts. 
Judgesshallbo — SEC. 4. Before opening the polls for receiving votes, the 
ee judges of election shall be duly sworn to a faithful performance 
of their duties. They shall provide suitable ballot boxes for the 
Judges appoint reception of the ballots, and shall appoint two clerks, who shall 
shall be sworn, also be sworn to keep each a faithful record of all the names of 
persons depositing their votes with said judges. At the closing 
Judges shay OF the polls, the judges shall count and preserve the ballots, and 
count votes certify at the bottom of the list of voters, the number of votes 
poste; cast in each of the forms prescribed in the second section of this 
Cortifieate 20t, Which certificate shall be attested by the clerks. One of the 
shall be attest- Jists of the voters thus certified, shall be deposited with one of 


ed by the clorks 


gud one depos the commissioners provided for in this act, and the other shall be 
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. . . : : missioner, an- 
immediately transmitted to the Governor, or in his absence, from missi rani. 


any cause, to the President of the Council, or the Speaker of the ted to the Gov- 


House of Representatives of the Legislative Assembly. of she Counc, 
Sec. 5. It shall be the duty of the Governor of the Territo- Bones: e to be 
ry, the President of the Council, and Speaker of the House of by whom," 
Representatives, or any two of them, immediately upon receiving 
the returns, to examine them and certify to the result of the vote 
upon the constitution in the manner hereinbefore provided, and Proclamation 
. cause the same to be made known by proclamation, and commu- $9 pe made ang 


nicated to the President and Congress of the United States. io the Presi- 


Sxc. 6. Any officer of an election herein provided for, or of 
any other general or special election which may hereafter be held m 
: . : : cers.or oth- 
in this Territory, upon any question, or for any officer, or any er persons gul- 
person or persons, who shall knowingly inscribe, or permit to þe be deomedguil- 
inscribed, on the poll books, or list of voters, the name of any 
voter not actually present, and voting, or the name of any person 
not entitled to vote, or shall knowingly certify to a false list of 
voters, or shall otherwise make or certify to any false returns, 
knowing the same to be false, shall be deemed guilty of felony; 


à 


E and upon conviction, shall be punished by imprisonment in the Punishment. 


penitentiary for not less than one, nor more than five years. 


Src. 7. In all offences arising under any of the provisions of 
this act, the Probate Judges of the several counties shall have 
exclusive and original jurisdiction, and shall have the sáme pow- Jurisdiction of 


. . . Ld »* * had ff , - 
ers in summoning juries, and in all other matters appertaining to fal and Qnis 


the arrest, trial, conviction and punishment of such offenders, as tis pz t^. to 
fre now by law vested in the District Courts in cases of felony: Court, 

Provided, that if any Probate Judge shall refuse to issue writs, Probate Judge 
or in any manner to proceed under this act, the prosecution may refu ising to act, 


prosecution 


be instituted before the Probate Court of an adjoining county. may ho in ad. 


Suc. 8. All acts and parts of acts, conflicting with the pro- 


visions of this act, shall be, and the same are hereby repealed. 
Src. 9. The passage of this act shall be taken and deemed Passage of this 


ti 
sufficient notice for the holding of said election. election, ^* 9f 


Sec. 10. Any person not legally authorized by the foregoing regal voting 
provisions of this act, who shall cast his vote at the election "Y: 
herein provided for, shall be deemed guilty of a felony; and, 
upon conviction thereof, shall be fined in any sum not exceeding 
five hundred dollars, or shall suffer imprisonment not more than Punishment. 
` one year, or both, at the discretion of the court. 

SEC. 11. All officers provided by the provisions of this act, 


“ 
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Compensation shall receive such compensation as may hereafter be provided by 
Claw. 
Src. 12. This act to take effect and be in force from and 
after its passage. 

[Signed.] G. W. DEITZLER, 
Speaker of House of Representatives. 

C. W. BABCOCK, 

President of the Council. 
Approved December 17th, 1857. 
FRED. P. STANTON, 


Acting ‘Governor. 


CONCURRENT RESOLUTIONS, 


REAFFIRMING THE PEOPLE’S CONSTITUTION, FRAMED AT TOPEKA 
ON THE 23RD DAY OF OCTOBER, A. D. 1855. 


: WHEREAS, In the Spring of 1855, the first Legislative As- 
sembly of the Territory of Kansas, was, by force and violence, 
| seized upon by people foreign to our soil, and a code of laws 
| enacted, highly unjust and oppressive, and calculated to drive off, 
or enslavé the actual settlers of said Territory, and to fix upon 
| them an institution revolting to a large majority of the bona fide 
citizens ‘of the Territory ; and, : 
WnuznEAS, To avoid civil war, and as the only peaceful alter- 
native, asserting as they did, that the principle formally enunci- 
. ated in an act organizing the Territories of Nebraska and Kan- 
sas, would fully authorize and sustain them in their movement, 
the people of said Territory did proceed to call a convention to 
frame a State constitution. The Delegates thereto were regu- 
l, larly and fairly elected, and on the 23d day of October, A. D. 
, 1855, did assemble in convention at Topeka, in said Territory, 
and did frame a constitution, and provided for its submission to 
a full and fair vote of the people, for their ratification or rejec- 
tion, to wit: on the fifteenth day of December, A. D. 1855, and, 
WHEREAS, At the time aforesaid, the people of said Territory 
E were engaged in a war, resisting an armed invasion from abroad, 
and were disabled thereby from giving expression upon said in- 
strument, and, 
WHEREAS, Afterwards, to wit: on the 3d day of August, A. D. 
1857, said constitution was again submitted to a full and fair 


CONCURRENT RESOLUTIONS. 


vote of the people, for their ratification or rejection, and by them 
ratified, by a majority of about eight thousand. Therefore, 
RzsonvED, By the Council and House of Representatives, 
(the House of Representatives concurring, ) Ist. That the con- 
stitution framed at Topeka, in said Territory, on the 28d day 


of October, A. D. 1855, embodies the wishes of the people of , 


this Territory upon the subject of a State Government, and ought 
to be received by the Congress of the United States as the con- 
stitution of the State of Kansas. 
2nd. That we hereby memorialize the Congress of the United 
States to admit the State of Kansas into the Union, under the 
said constitution framed at Topeka, in said Territory, on the 
23d day of October, A. D. 1855, as aforesaid, as one of the 
sovereign States, upon an equal footing with the other States. 
3d. That the President of the Council, and the Speaker of 
the House of Representatives, be respectfully requested to trans- 
mit a copy of these resolutions, with a certified copy of the said 
constitution framed at Topeka, on the 23d day of October, A. D. 
1855, as aforesaid, to the President of the United States, and 
the presiding officers of each House of Congress. 
[ Signed, ] ' G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 
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LAWS AND RESOLUTIONS 


OF THE 


FOURTH SESSION. 


CHAPTER I. 


| 
VOLUNTARY ASSOCIATIONS. 


L 


AN ACT to authorize the formation of Voluntary Associations. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 


Section 1. That any persons may voluntarily associate them- 
selves together for either of the following purposes: Ist. To 
establish and maintain horticultural, literary and scientific asso- 
ciations. 2nd. To organize military and fire companies. 3rd. 
To prepare suitable grounds for the burial of the dead; for the 
publie walks or commons; and to ornament the same with shade 
trees and shrubbery. 4th. To organize Masonic and Odd Fel- 
lows Lodges, subordinate to the several Grand Lodges; and also 
Divisions of the Sons and.Daughters of Temperance, and other 


Who may As- 
sociate and for 
what purpose. 


charitable associations and orders. 5th. To erect and maintain 


suitable buildings for public meetings. 

SEC. 2. That every such association shall be formed by writ- 
ten articles, specifying the objects of the same; the conditions 
of membership, and shall be subscribed by each member thereto. 

SEC. 9. That any such association may adopt a corporate. 
name, either in the original articles or at the first meeting there- 
of; and may have a corporate seal. 

SEO. 4. That every such association shall file their articles 


proper county, and pay the expenses therefor, and such associa- 
tion shall be deemed and held as a corporation. ; 

Sec. 5. That the annual value of the income of the property A 
of any such corporation shall not exceed five thousand dollars. 


\ 


How formed, 


Shall bave a 
Corporates 
name. : 


Shall file arti- 


ourt. 


Annual in- 


cles in Probate - 


aforesaid in the office of the clerk of the Probate Court of the ¢ 


EX 
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Shall divide Sec. 6. That such corporation shall divide their stock or 
es. - corporate property into shares, not exceeding thirty dollars each, 
and determine the manner in which the same shall be holden and 
conveyed. 
Clork k een a SEC. T. That the Clerk or Secretary of every such corpora- 
read in evi- tion, shall keep a fair record of the proceedings thereof in a book 
provided for that purpose; and such records or copies, duly at- 
tested by such clerk or secretary, may be read in evidence, where 
the interests of such corporation are concerned. 
All laws and parts of laws in conflict with the provisions of 
this act are hereby repealed, and this act to be in force from and 
after its passage. . 
[Signed,] G. W. DEITZLER, 
Speaker of House of Representatives. 
: C. W. BABCOCK, 
President of the Council. 
Approved February 2, 1858. 
J. W. DENVER, 


Acting Governor. 


——— a 


CHAPTER II. 


APPROPRIATIONS FOR 1858. 


AN ACT making Appropfiations for the expenses of the Territory of Kansas for 
athe year 1858. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 
SxorroN 1. That the following sums be and are hereby 
appropriated to the objects herein named for the year eighteen hun- 
dred and fifty-eight, to be paid out of any money in the Treasury 
Objects for HOt otherwise appropriated, viz.: For compensation of Audi- 
mih chet, tor General, fifteen hundred dollars ; for compensation of Fiscal 
made r gen- Agent, fifteen hundred dollars; for office rent of Auditor Gen- 
fart Agent, etal, one hundred dollars; for office rent of Fiscal Agent, one 

hundred dollars; for compensation of Librarian, one hundred 

dollars; for rent of library room, one hundred dollars ; for com- 
Assessors ang PeUSation of assessors and collectors of public revenue, five thousand 
Collectors.. dollars; for expenses of holding a convention, twenty thousand 


Convention 


Adjutant Gen- dollars; for compensation of Adjutant General, three hundred 


Inspeoter Gen- dollars ; for compensation of Inspector General, three hundred 


& writs in Johnson county, two thousand dollars; for expenses of 
É taking the census of Oxford Township in Johnson county, Kick- Johnson Co., 
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dE dollars; for the expenses in calling out the militia to suppress Military E x- 


E : : pensesin Bour- 
the disturbance in Bourbon county, and executing certain Pon- 


Census of 


apoo, 


NE: id in Leavenworth 
apoo Township in Leavenworth county, Walnut Township in aon 


3 O7, 
B Atchinson county, and McGee county, five hundred dollars; for Co., McGee Co. 


lection Fraud 


E expenses of committee to investigate election frauds, four thou- Investigation. 


Incidental ex- 


| sand dollars ; for incidental expenses of the Probate Court, five penses Probate 
E hundred dollars; for contingent expenses arising under the pro- Contingent ex- 
E visions of law, and for which appropriations have otherwise been 
E made, three thousand dollars. "There is hereby appropriated the 
É sum of fifteen hundred dollars, or so much thereof as may be Superinten- 


penses. 


dent of Public 


i necessary to defray the expenses and pay for the services of the Printing. 

E superintendent of publie printing in copying the laws, &c., and 

E journals, and furnishing marginal notes to the same, and super- 

g visng the printing thereof. That the sum of two thousand dol- Superinten- 


dentof Public 


B lars be appropriated to defray the expenses of the office of super- Schools. 


intendent of publie schools. That the sum of two hundred and 


Translating 


: fifty dollars be appropriated to pay the expenses for translating EWS into Ger- 


the laws of the present and extra session, and other documents 
ordered translated 1nto German. 


SEC. 2. That for publishing and printing the laws and jour- publishin cand 


‘nals of the present session, five thousand dollars; for compen- 


sation of the superintendent of public printing, for copying laws Copying laws 
i s; : and journals. 

and journals of the present and called session, making index and 

marginal notes, and superintending the publication of the same, 

fifteen hundred dollars ; for pay of enrolling and engrossing ai atten- 

clerks, assistant clerks, assistant door keepers, sergeant-at-arms Ve Assembly. 

and messenger, and chaplains for services rendered during the 

session of the Legislative Assembly, commencing on the seventh 

day of December, 1857, and on the fourth day of January, 1858, 

and for contingent expenses of the Legislative Assembly, three 

thousand dollars. Provided, that the expenses for which appro- 


— 


É priations are made in this section, shall not be paid by the Gen- 


eral Government out of the contingent fund. 
[Signed,] G. W. DEITZLER, 
Speaker of House of Representatives. 
€. W. BABCOCK, 
President of the Council,” 
Approved, February 12, 1858. 
J. W. DENVER, 


Acting Governor. 


` 
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CHAPTER IT. 


PAY OF COMMMISSIONERS TO INVESTIGATE 
ELECTION FRAUDS. 


AN ACT making an appropriation to pay the Expenses of the Board of Commis- 
sioners to investigate Election Frauds, and granting certain powers to said Board. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 
Amountofap- — SEC. 1. That the sum of three thousand dollars is hereby 
appropriated out of any money in the Territorial Treasury not 
For what pur- otherwise appropriated to pay the per diem and mileage of the 
members, officers and witnesses of the Board of Commissioners 
- to investigate election frauds, passed Jan. 14th, 1858, and the 
se rr he act supplemental thereto. Provided, that nothing in this Act 
have preced- shall be so construed as to give precedence to the appropriations 
herein made for any expenditures made in behalf of the officers 
of the Territorial Legislature. 
Presid ene Suc. 2. That the President of said Board is hereby authorized 
thorized to to draw warrants upon the Territorial Treasurer for such sums as 
may be lawfully due each member of the Board, the officers and 
Countersigned Witnesses thereof, which said warrants shall be countersigned by 
pond the Clerk of the Board, and shall draw interest from their date 
ca until paid, at the rate of ten per centum per annum. 

Clerk of the Sec. 8. That the Clerk of the Board shall keep an account of 
keep account, al] expenditures and a list of warrants drawn, and the President 

z en sident to of said Board shall certify and report the same to the Legislature. 


Legislat i ile in session i K 
Legislature, " Suc. 4. That said Board while in session is hereby author 


compt and dis- ized to punish any and all persons guilty of contempt or disor- 
euch: derly conduct in their presence by imprisonment in common jail, 
from day to day, at their discretion, not to exceed the period 
that said Board may remain in session in the county where the 
contempt or disorderly conduct may have been committed. 
This act to take effect and be in force from and after its passage. 
[Signed, ] G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 
Approved February 11, 1858. 
J. W. DENVER, 


[Acting Governor. 
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CHAPTER IV. 


PAY OF TERRITORIAL LEGISLATURE. 


AN ACT providing for the payment of the Expenses of the present and late Extra 
Session of the Territorial Legislature. 


` ARTICLE 1. Be zt enacted by the Governor and Legislative 
Assembly of the Territory of Kansas: That the sum of ten Amount of ap- 


propriations, d 


E thousand dollars be and the same is hereby appropriated out of fr, Meat pur 


vided for by 


B any money in the Territorial Treasury not otherwise appropriated, g aed s 
M or so much thereof as may be needed, to pay the contingent ex- 
B penses including clerk hire, rent, printing, expenses of fitting up 
B rooms, and all other expenses authorized by either House of the 


Territorial Assembly, or by law, that may not be provided for 


i by the Organic Law of the Territory or any other act of Con- 
gress, for the present and late Extra Session of the Territorial 


Legislature. , 
ArT. 2. That it shall be the duty of the Governor of the Governor Pres 


ciland Speaker 


Territory, President of the Council, and the Speaker of the orihoiluse tc 


examine all ae- 


House of Representatives to examine all accounts for services, counts, and 


material, &c., provided for in the first section of this Act, and on the Tgcasu- 
to draw the warrant on the Treasurer of the Territory of Kansas, "” ; 
in favor of the claimant for the amount ascertained to be due, 

which warrant when paid shall be a good and sufficient voucher 

to the said Treasurer in the settlement of his accounts, and that 

the said Governor, President and Speaker shall keep a correct Governor,Pree- 


account of all such warrants by them issued under the provisions 8 Brest or to 


of this act, return a copy thereof to the Auditor of the Territory, count of war- 
and cause the same to be published in at least three newspapers Publish in 
having the greatest circulation in said Territory, and published ^. — 
therein. 
[Signed, ] G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 


President of the Council. 
Approved February 12, 1858. 
J. W. DENVER, 


Acting Governor. 


m 
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CHAPTER V. 
COUNTY AUDITOR, AND HIS DUTIES. 
AN ACT estáblishing.the office of County Auditor, and defining the duties thereof: 


Be it enacted by the Governor and Legislative Assembly, of 

the Territory of Kansas: 

Suctron 1. That there shall be elected, by the qualified electors 

of each organized county in this Territory, on the second Tuesday 

When to be in October, biennially, one County Auditor for each, county, who 

T office; when shall hold his office for two years from the first day of. March 

next succeeding his election, and until his successor is elected 

and qualified, and shall keep his office at the seat of justice of 
his county. 

Src. 2. That the County Auditor, previous to entering upon 
the duties of his office, shall give bond, with two or more securi- 
ties acceptable to the County Commissioner of the proper county, 
Am’t of bond. in the penal sum of one thousand dollars, payable to the Terri- 

tory of Kansas, and conditioned for the faithful discharge of 

Shall ta take an the duties of his office; and shall also take and subscribe an oath 

dorsédon bond, or affirmation, to be endorsed on said bond, that he will faithfully 

ed. and impartially discharge the duties of his office to the best of 

Deposite bond his skill and ability, which bond, so endorsed, shall be deposited 

Treasurer. with the County Treasurer, and be by him carefully preserved. 

Suit may be — SEC. 9. That suit may be instituted on such bond, against the 

wate County Auditor and his securities, in the name of the Territory 
of Kansas, and for the use of the Territory, county or any, party 
or person injured by the misconduct in office of the Auditor, or by 
the omission of any duty required of him by law. 

Neglect togive Suc. 4. That if any person elected to the office of County 

the office, ^ — Auditor shall not give bond and take the oath or affirmation, as 
required in the second section of this act, on or before the first 
Monday of March next after his decim the office shall be con- 
sidered vacant, 

Vaesnos how SEC. 5. That aa a vacancy shall happen in the office of 
County Auditor, either from death, removal out of the county, 
resignation, failure to give bond, or from any other cause, the 
the County Commissioners of the proper county shall appoint 
Some suitable person to fill such vacancy, and the person so 
appointed shall give bond and take and subscribe an oath or 
affirmation, as required in the second section of this act, and 

Hold office an- shall hold his office until the next annual election to be held in 


tion, such county, and until his successor shall be elected and qualified. 


$i 


Shall give 
bond. 


h ove 
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Smc. 0. That when any County Auditor, having no deputy, When adres 
shall be unable by reason of sickness, to perform the duties of Pomted. 
his office within the time specified by law for their performance, 
¢ or when both the Auditor and his deputy shall be so disabled by 
E sickness, the County Commissioners of the-proper county shall 

| appoint some suitable person to do and perform the duties of 
& County Auditor, during such disability, and may require of the 
E person so appointed such bond and security, for the faithful Deputy to give 
B discharge of the duties of the appointment as they shall deem, 
E expedient. 
W Sec. T. That no Judge of the Supreme Court, or of the Pro- RODA not 
| bate Court, or Clerk of either of said Courts, County Commis- 
M sioner, County Recorder, County Surveyor, or County Treasurer, 
# shall be eligible to the office of County Auditor. 


f Sec. 8. That the County Auditors and their deputies are Authorized, to 
3$ hereby authorized to administer any oath or affirmation rendered oaths. 
B necessary to the performance of any of the duties of their re- 
| spective offices. 
g Sec. 9. That the County Auditor shall, by virtue of his office, ES De 
| be clerk to the Board of County Commissioners of his county, County Com- 
| and shall keep an accurate record of all their corporate proceed- 
ings, and shall carefully preserve all the documents, books, DRE 
records, maps and other papers required to be deposited or kept - 
in his office. 

SEC. 10. That each County Auditor, on going out of office, Books and pa- 
Shall deliver up to his successor in office all the books, records, HYered to suc- 


essor. 

E maps, documents, papers, vouchers, and other property in his as 
Í hands, belonging to the county; and in case of the death of any 
j County Auditor, his personal representative shall in like manner 

B deliver up all such books, records, maps, documents and other 
@ property. 
] SEC. 11. That the County Auditor shall keep an accurate Bhall keep acr 

account current with the Treasurer of his county, and when any pith County 


b. T e 
# - person shall deposit with the Auditor any receipt given by the Te 


B ‘Treasurer, for any money paid into the Treasury, the Auditor - 


M shall fle such receipt in his office, and shall charge the Treasurer ~ 

E with the amount thereof. 

B Suc. 12. That all accounts, debts and demands justly charg- Ac coounta- 
Í able against any county, and which are hot directed by law to be County: gxam- 
B settled and allowed by some other person or tribunal, shall be Hed by Audi- 
@ examined and settled by the Auditor of such county, and for al 

E such just iss debts and demands settled and allowed by the 
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Auditor, or settled and allowed by any other person or tribunal 

authorized by law to do so, and for all demands against such 

county, the amount of which is fixed by law, the County Auditor 

Issue orders on shall issue orders on the Treasury of such county, payable to the 
SENE Several persons entitled thereto; and all such orders shall be 
To benumber- progressively numbered, and the number, date and amount of 
hs each, and the name of the person to whom payable, and the 

purpose for which drawn, shall, at the time of issuing the same, 

be entered in a book to be kept by the Auditor for that purpose. 

Shall annually — Smo. 18. That the County Auditor shall annually, on or before 
deliverpsched- the first day of March, make out and deliver to the assessor of 
ship Assessor. oach township, on demand, a schedule of all lands and town 
lots within his county, which are found, from his knowledge or 

from the certificate of the Auditor of the Territory, to have 

become subject to taxation, and which have not been asséssed 

for that purpose, directing such assessor to assess the same, and 

Assessor to make return thereof to him on or before the first day of June 


make return 
next succeeding. 


Istday of June. 

SEC. 14. That when'any alteration of any list aiaei on the 
grand levy may become necessary, by reason of the partition of 
any tract of land or town lot, the County Auditor, on receiving 
information thereof, shall transfer to the several parties in parti- 

ie cama ix tion the portion set apart to him, her or them, particularly de- 

idi Scribing the parts so transferred; and shall apportion and trans- 
fer the valuation of such land or town lot to the several parties 
in proportion to their respective interest therein, previous to such 
partition. 

. SEC. 15. That when any County Auditor shall be satisfied that 
the transfer of any land or town lot, or any part thereof, has 
has become necessary, by reason of a sale thereof, or any part 
thereof, for taxes, a salé by a sheriff or other officer by virtue of 
an execution, order of court or decree in chancery, or by reason 
of a devise or descent he shall make such transfer, and in such 
case, if a part only of the tract of land or town lot shall be 
iransferred, the proportion of the valuation to be transferred 
therewith shall be ascertained by the County Assessor, and for 
that purpose the Auditor shall furnish the Asssessor with a list 
of stich lands and town lots, at thé time specified in the thir- 
teenth section of this act, for delivering the schedule therein 
named. 

Sec. 16. That when the transfer of any land or town lot, or 
any part thereof, shall become necessary by reason of a sale or 


When 


] — A» duh 
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2 conveyance, shall be for the entire tract or lot, or part thereof, 

$ as charged on duplicate, such transfer shall be made by the 

2 County Auditor, upon presentation of such deed by the purchaser 

É or his agent; and in case such conyeyance shall be for less than 

E the whole tract or lot, or part thereof, as charged on the duplicate, 

# said County Auditor shall transfer the same, whenever the seller 

B and purchaser shall agree thereto in writing, signed by them, or 

B personally before the Auditor, shall agree upon the amount of 

= of valuation to be transferred therewith; but if the seller and at the uu 
B purchaser cannot agree as to the amount of valuation to be fo bensoer 
| transferred, the Auditor shall place said portion of land or lot 
M on the list to be by him made according to the thirteenth section 

B of this act, and the value thereof shall be ascertained and 
W returned by the assessor, in the same time and manner of other 

$ lands contained in said lists. And such Auditor shall endorse . 
| on all deeds (purporting to be deeds of unconditional conveyance 

| of real estate) which may be presented to him for transfer, the 

| evidence in writing, with his signature thereto, of the proper. 
@ entry of such transfer having been made according to law in his ^ 

BB office, unless the same shall be for lands not entered for taxation 

$ on the books of the County Auditor, in which case he shall 

E endorse thereon ‘ not entered for taxation,” and it shall be the 

| duty of each County Recorder, before recording such deeds, to 

B require the endorsement to be made as aforesaid, at the expense 

@ of the party interested: Provided, that if the County Auditor 

| shall be satisfied that the proportion of the valuation so agreed 

E to be transferred is greater than the proportional value of the 

3 land or lot to be transferred therewith, and that such agreement 

$ was made by collusion of the parties, and with a view fraudu- 

B lently to evade the payment of any taxes which might legally be 

E assessed on the entire tract or lot, he may refuse to make such - 
E transfer. And when any such transfer has already been procured 

B by such fraudulent agreement, the same shall be canceled by the 

€ Auditor, and the land or lot so transferred shall be charged with 

B taxes in the same manner as though such transfer had not been . 
S made. 

B Suc. 17. That the County Auditor, in order to the perform- Auditor to ^ 
E aned of the duties herein required of him, shall, at all reasonable the records. 

® times, have a right to examine the records of deeds in his 

& county free of charge. l 

f Sec. 18. That the County Auditor shall, from time to time, 

| correct all errors which he shall discover in his duplicate, either Correct errors. 


4 
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in the name of the person charged with taxes, the description, of 
land or other property, or in the amount of such tax; and when 
the Auditor is satisfied, after having delivered the duplicate to 
the County Treasurer for collection, that any tax thereon, or any 
May give corti. Part thereof, has been erroneously or improperly charged, he 
ficate of error. may give to the person charged therewith a certificate to that 
effect, to be presented to said Treasurer. 


Sec. 19. That the County Auditor shall attend at his office 
When he shall on the first Monday in January, annually, to make settlement 
ments with with the Treasurer of his county and ascertain the amount of 
taxes with which such Treasurer is to stand charged; and the 
Auditor shall then take from the duplieate previously put into 
Manner of sot- the hands of the Treasurer for collection, a list of all such taxes 
tlement. as such Treasurer shall have been unable to collect; therein 
describing the property on which such delinquent taxes are 
. Charged as the same is described on such duplicate, and shall 
note thereon in a marginal column, the several reasons assigned 
by such Treasurer why such taxes could not be collected. And 
such list shall be signed by the Treasurer, who shall testify to 
the correctness thereof under oath, or affirmation, to be adminis- 
tered by the Auditor. And in making such list, the delinquen- 
Delinquent cies of each township shall be kept separate and distinct, and 
township to be after deducting the amount of taxes so returned delinquent, and 
the collection fees allowed the Treasurer, from the several 
taxes charged on the duplicate in a just and ratable proportion, 
the Treasurer shall be held liable for the balance of such taxes. 
And the Auditor shall certify, i in such manner as the Auditor of 
the Territory directs, the balance due to the Territory, the balance 
Record delin- due to the county, the balance due for road purposes, and the 
balance due to the townships; and shall forthwith record such 

list of delinquencies in his office. 


Open account Suc. 20. That the County Auditor - shall open an account 
township. with each township in his county in which, immediately after his 
annual settlement with the County Treasurer in January, he shall 
credit each township with the amount of township tax with which 
the Treasurer stands chargéd, and shall credit each township with 
the amount of road tax collected on the duplicate of such town- 
Keep separate ship, and shall also from time to time credit such township with 
each tax. the amount paid into the territorial treasury on the duplicate of 
such township, for road tax and township tax as certified to him 
by the Auditor of the Territory, keeping the amount for road 


purposes distinct from township tax, and on application of the 


|, 
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1 i township treasurer of the proper township, the Auditor shall give Shall gio to 


@ him an order on the County Treasurer for the amount then due neer, order on 
= to such township, atid shall charge the township with the amount "rer. 

i of' such order: Provided, that the person applying for such 

B order as township treasurer, shall deposit with the Auditor a cer- 

E iificate from the clerk of his township, stating that such person 

B is treasurer of such township, duly elected or appointed, and that 

E he has given bond according to law. 

€ Sec. 21. That the County Auditor shall annually, before the Shall make out 


annually, a rs 


M first day of October, make out and record in a book to be pro- gord b y ist 


B vided for that purpose, a list of all lands and town lots returned quent lists and 
E delinquent by the County Treasurer in the preceding January, bis office. 
f (excepting those on which the taxes shall have been paid into the 
E Territorial treasury, and such payment certified to the County ^ 
E Auditor-by the Auditor of the Territory) describing said lands 
| and town lots in said list as the same are described on the tax 
8 duplicate, and charging thereon the taxes of the preceding year, 
S with the interest, and a penalty of twenty-five per centum on 
E such taxes, also the taxes of the current year; and shall certify 
# the correctness thereof, the date at which the same was recorded, -. 
B and sign the same officially. 
f Sc. 22. That the County [Auditor] shall, on or before the Note of sale 
| day of sale mentioned in such notice, insert at the foot of the 
record on said delinquent list, a copy of such notice, and shall 
moreover certify on said record immediately following such 
notice, the name of the paper and the length of time such list 
B and notice were published therein. 
Sec. 28. That the County Treasurer, or his deputy, shall Treasurershal 
B attend at the court-house in his county, on the last Monday in 
| December, in conformity with the notice aforesaid, and shall then © 
€ and there, at and after the hour of ten in the forenoon, proceed 
M to offer for sale, separately, each tract of land or town lot con- 
B tained in the advertisement aforesaid, and on which the taxes, 
| interest and ,penalty have not been paid, and the person or per- 
| sons offering at said sale to pay the taxes, interest and penalty 
8 charged on such land or lot, for the least quantity thereof, shall 
@ be the purchaser or purchasers of such quantity. And the 
B Treasurer shall continue such sale from day to day until each 
B tract of land or town lot contained in such advertisement, and on 
B which the taxes, interest and penalty remain unpaid, shall be 
E sold, or offered for sale. 
| Sxc. 24. That the person or persons purchasing such tract of Incase of fail- 
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land or town lot, or any part thereof, shall forthwith pay to the 
* treasurer the amount of taxes, interest and penalty charged 
thereon; and on failure so to do, the Treasurer shall immediately 
offer said land or town lot again for sale in the same manner as 
if no such sale had been made, and the person so failing to make 
payment, shall forfeit and pay a penalty of twenty-five per 
centum on the amount of said tax, interest and penalty, to be 
recovered by an action of debt in the name of the Treasurer, for 
the use of the county, before any Justice of the Peace, or court, 
having jurisdiction thereof. 

SEC. 25. That the County Auditor, or his deputy, shall at- 
c- tend all such sales of delinquent lands and lots made by the 
Treasurer of his county, and shall make a record thereof in a 
substantial book, therein describing the several tracts of lands 
and town lots offered for sale, as the same shall have been des- 
cribed in the advertisement aforesaid, and stating how much of 
each tract or town lot was sold, and to whom sold, and if any 
tract or lot shall remain unsold for want of bidders, he shall 
so enter it on the record, and the Auditor shall make out and 
certify a copy of said record, and forward the same to the Audi- 
tor of the Territory, by the County Treasurer, at the time such 
Treasurer makes his annual return of territorial tax, i in January, 
next after such sale. i 


Sec. 26. That the Auditor shall make out and deliver to the 
purchaser of any land or lots sold for delinquent taxes as afore- 
said, a certificate of purchase, therein describing the land or lots 
so sold as the same was described in the tax duplicate, and stat- 


. ing therein the amount of taxes, interest and penalty for which 


the same was sold, and if only a part of a tract be sold, such 


- certificate shall specify the quantity sold, and shall be directed to 


Duty of County 


Sur, eyor. 


Deed and Sur- 


the County Surveyor, whose duty it shall be when requested by 
the purchaser, his assignee or heirs to lay off by metes and 
bounds, in a square as near as practicable, at the most north- 
westerly corner of the tract from-which the sale was made, the 
quantity so sold, and if the sale be made from an in-lot or out- 
lot of any town, or from any particular part thereof, it shall be : 
the duty of the County Surveyor so to lay off the part or portion 
sold, that it shall extend from the main or principal street, road 
or alley, which may be the most convenient front to such lot, to 
the rear of the lot, and to bound the same by lines as nearly 
parallel with the outlines of such lot as practicable. 

SEC. 2T. That no deed shall be made by the County Auditor, 
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for any land or lot sold as aforesaid for taxes until the expira- vey not to be 
tion of two years from and after such sale ; nor shall the survey Years. 
thereof, required by the certificate of purchase, be made until the | 
expiration of that time. 

SEC. 28. That said certificates of purchase shall be assigna- Certificate as- 
ble in law ; and an assignment thereof shall vest in the assignee 
or his legal representatives, all the right and title of the original 
purchaser. l 

Suc. 29. That at any time after the lapse of two years iom Deed to be 


made after two 
the time of such sale for taxes, if the land or lot so sold shall Years upon the 


produetion of 
not have been redeemed, the County Auditor or any of his suc- ^erieate. 
cessors in office, shall, on request, and on production of the cer- . 
tificate of purchase, and in ease of the sale of part only of a, 
tract of land or lot, on production of the County Surveyor's re- 
turn of a survey in conformity with the requisitions of such cer- 
tificate, execute and deliver to the purchaser, his heirs or assignee 
as the case may be, a deed of conveyance for the tract of land or 
town lot, or such part thereof as shall have been sold as afore- 
said: Provided, that when two or more parcels of the same tract 
or lot of land have been, or shall hereafter be sold for the non- 
payment of taxes, to the same purchaser or purchasers, it shall 
be the duty of the County Auditor on production of the certifi- 
cates of the purchaser or on production of the County Surveyor’s 
returns of surveys thereof, in conformity with said certificates, 
when such surveys are required, to execute and deliver one deed One deed to 
of conveyance of the several parcels so sold, to the purchaser or forall his pur- 
purchasers, his or their heirs or assignees ; which deed so execut- 
ed or delivered, shall vest in the grantee or grantees, his, her or 
their heirs or assigns, the same title, both in law and equity, as 
if the several deeds for each and every parcel so sold were or had 
been executed. 

BEC. 30. That the deed so made by the Auditor shall vest in Deed prima 
the grantee, his or her heirs and assigns a good and valid title, fe, evidence 
both in law and equity, and shall be received in all courts as 
prima facie evidence of a good and valid title in such grantee, 
his heirs and assigns. 


Sec. 81. That the purchaser, at a sale of lands or lots for Purchase of 
taxes, of the interest of any joint tenant, tenant in common or Joint interest. 
co-parcener, or of any part or portion of such interest, shall on 
obtaining the deed from the Auditor, for the part or portion so 
by him purchased, hold the same as tenant in common with the . 
other proprietor or proprietors of such land or lot, and be entitled 


— 


- 
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to ‘all the privileges of a tenant in common, until legal partition 
of such land or lot shall be made. 


Suc. 82. That upon the sale of any land or town lot for 
delinquent taxes, the lien which the State [Territory] has there- 
on for taxes then due, shall be transferred to the purchaser at 
such sale; and if such sale should prove to be invalid, on account 
of any irregularity in the proceedings of any officer having any 
duty to perform in relation thereto, the purchaser at such sale 
shall be entitledto receive from the proprietor of such land or lot 
the amount of the taxes, interest and penalty legally due thereon, 
at the time of such sale, with interest thereon from the time of 
payment thereof, and the amount of taxes paid thereon by the 
purchaser subsequent to such sale; and such land or lot shall be 
bound for the payment thereof. 


SEC. 33. That no sale of any land or town lot for delinquent 
taxes, shall be considered invalid on account of its having been 
charged on the duplicate in any other name than that of the 
rightful owner: Provided, that such land or lot be, in other 
respects, sufficiently described on the duplicate, and the taxes for 
which the same is sold, be due and unpaid at the time of such 
sale. 

Sec. 94. That when, by the provisions of any former law, 
the collector of taxes, or the County Treasurer was authorized to 
make deeds, for lands or lots by them sold for delinquent taxes, 
and the same has not been done, the County Auditor of the pro- 
per county shall be, and he is*hereby authorized to make such 
deeds to all persons entitled thereto ; and the deeds which shall 
be so made by the Auditor, shall be as good and valid in law as 
if made by the person authorized under such former law to make 
them. 

SEC. 35. That in case any certificate or certificates shall have 
been at any time issued to any purchaser or purchasers of lands 
for taxes under any of the acts heretofore passed on that subject, 
which certificate or certificates, having been mislaid, destroyed or 
lost, and that fact being shown to the County Auditor, and no 
deed or deeds having been executed therefor, said Auditor being 
fully satisfied from evidence of the existence and loss of any such 
certificate or certificates, shall, on application for that purpose, 
proceed to make out and execute to such purchaser or purchasers. 
a good and sufficient deed or deeds of conveyance for any such 
tract or tracts of land; which deed or deeds shall be as good and 
valid in law, to all intents and purposes, as if such certificate or 
certificates had not been mislaid, lost or destroyed. 
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keep a record 


kept in his office, a minute of all deeds by him made for lands of all deeds 
madeby him. 

and town lots, parts thereof, sold for taxes, therein naming the ^ 

person who stood charged with the taxes at the time of such sale, 

and the date of the sale, the name of the purchaser, a brief des- 

cription of the land or lot so sold, the quantity sold, the amount 

for which the same was sold, the name of the grantee in the deed, 


and the date of its execution. 


Sec. 3T. That when any tract or portion of land, town lot or When land is 


deemed ent 
part thereof, shall he sold for taxes and afterwards redeemed, it to he made. on 


be à : 
shall be the duty of the County Auditor to insert a minute of such ce 7 
redemption, the date thereof, and by whom made, on his record 


of sales of land for delinquent taxes, and sign the same officially. | 
Sec. 38. That every tract of land and town lot, offered for Lana not sold 


sale by the Treasurer as hereinbefore provided, and not sold for io t pns 
want of bidders, shall be and the same is hereby declared to be 

forfeited to the Territory of Kansas ; and thenceforth all the right, 

title, claim and interest of the formis owner or owners thereof, 

Shall be considered as transferred to, and vested in said Territory, 

to be disposed of as the Legislature may by law direct; and the 

County Auditor shall annually return by his Treasurer a separate | 

list of all lands or town lots so forfeited, with the description 

thereof and the amount of tax due thereon, to the Auditor of the 

Territory ; and all such lands or lots shall be preserved on the 

duplicates until sold or redeemed, and the taxes thereon regularly Taxes to be ase 
assessed in the name of the Territory of Kansas; which taxes feited iun ' 
Shall be returned annually by the Treasurer as delinquencies and 


credited to him as other delinquencies in his settlement. 


SEC. 39. That if the former owner or owners of any tract of ~ i 
land, or town lot, which may be forfeited as aforesaid, shall, at 
àny time before the T'erritory shall have disposed of such land 
or lot, pay into the County Treasury of the county, in which such 


land or lot may be situated, or into the Territorial Treasury all Forfeited lands 
may beredeem- 


Szo. 86. That the County Auditor shall enter in a book to be Auditor to - |l 
i 
! 


-4- 
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the taxes, interest and penalties due thereon at the time of such edat any time : 
forfeiture together with the taxes, interest and penalties which : 
have since accrued on such land or lot, (which sum shall be as- ‘ 
certained and certified by the Auditor) the Territory shall, in 
such case relinquish to such former owner or owners all claim to 4 


such land or lot, and the County Auditor shall then re-enter such - 
land or lot on his duplicate, with the name of the proper owner f 
or owners. l 


Sec. 40. That the County Auditor shall charge the County 


he, Fe 
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Auditor ke Treasurer with all moneys by him received under the provisions of 


Treasurer. ° the proceeding section, and shall make out an annual list of lands 
and town lots, upon which payment shall have been made as 
. aforesaid, specifying therein the proportion of such money be- 
longing to the Territory, and shall forward said list to the 
Pee phe Auditor of the Territory, by the County Treasurer at the time of 
in January. paying over the territorial tax in January; and the County 
Treasurer shall pay into the Territorial Treasury the Territory’s 
proportion of such money, at the time he pays the other taxes 

due the Territory. 
Auditor of tho Sxc. 41. That the Auditor of the Territory shall, from time 
furnish forms. to time, furnish the several County Auditors with all such forms 
and instructions as he may wish them to pursue in the perform- 
ance of their several duties ; and the said Auditors shall observe 

them accordingly. 
SEC. 42. That the County Auditor of the county in which any 
land ortown lot shall have been or may hereafter be sold for 
Provision i2 taxes, under the provisions of this Act, is hereby authorized and 
sf County required to execute the proper deed therefor, to the person or 
persons entitled to receive the same, whether the said land or 
town lot shall, at the time of the execution of said deed continue 
to be within said county or not, in the same manner as though the 
said land or town lot still remained within the limits thereof, any 


law to the contrary notwithstanding. 


Anditor may SEO. 43. That the County Auditors of the several counties in 
discharge from 


imprisonment this Territory, be and they are. hereby authorized to discharge 

cases. from imprisonment any person who shall be confined in jail for 
the non-payment of any fine or amercement due to the county, 
when such Auditor shall be of opinion that the same cannot be 
collected by such imprisonment. 

Transfer fee Suc. 44. That the fees of the several County Auditors for 

one dollar for 

conveyance transfer of real estate for taxation, shall in no case exceed one 


title,” "ett dollar, where the property transferred is included in one title, 
whether by deed of conveyance, decree in chancery or other as- 
surance of title. - 
This act to take effect and be in force from and after its pas- 
sage. 
[ Signed, ] G. W. DEITZLER, 
Speaker of the House of Representatives. 
€. W. BABCOCK, 
President of the Council. 
Approved, February 12, 1858. 


J. W. DENVER, Acting Governor. 
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CHAPTER VI. 


PRIVILEGE FROM ARREST. 
AN ACT declaring certain persons privileged from arrest on Civil Process. 


Be 44 enacted by the Governor and Legislative Assembly of 

the Territory of Kansas: 

SzcTION 1. That the following persons shall be privileged What, persons 
from arrest on civil process, and from obeying any subpoena to [eget fom ar. 
testify: Ast. All officers of the General Assembly, during their what times. 
attendance therein and during the time they are góing to and re- 
turning from the place of meeting, not to exceed one day for 
every twenty-five miles of the usually t:aveled route. 2d. All 
voters during the [their] attendance at, and going to, and re- 
turning from, elections. 3d. Members of the Board of County 
Commissioners during the session of their board, and while going 
to, and returning from the same. 4th. Justices, while engaged 
in hearing or determining any trial. 5th. All persons while en- 
gaged in necessary attendance'upon any court, and in going to, 
and returning from the same. 6th. The Governor, Treasurer, 

Secretary, Auditor and Superintendant of public instruction of 
the Territory. Tih. All persons while actually engaged in the 
discharge of military duty. 

Src. 2. That no person shall be arrested in any place of wo arrest on 
worship during service, or on Sunday, except in cases specified Fourth july. 
by law, nor on the fourth of July. 

Src. 8. That any person arrested contrary to the provisions May be dis- 
of this act, shall be forthwith discharged, on motion before the fj 1 ou mo- 
court issuing the process, or on habeas corpus, and shall be en- 
titled to recover from the person arresting, or causing him to be, fae 
arrested, twenty dollors in damages therefor; or a greater lation of this 
amount in the discretion of the jury. 

Szc. 4. That an attachment for contempt in not obeying the fit eh ment 
command of a subpoena to testify shall be deemed a civil process, SÈVI! process. 
within the meaning of this act. : 

This act to be in force from and after its passage. 

All laws upon this subject, heretofore passed are hereby re- 
pealed. [ Signed, ] G. W. DEITZLER, 

f Speaker of House of Representatives. 
C. W. BABCOCK, 
. President of the Council. 
Approved, February 6, 1858. 
J. W. DENVER, Ating Governor. í 
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CHAPTER VII. 


REPEALING AN ACT TO ADMIT BAIL. 


AN ACT entitled * An Act repealing an act entitled an aet to authorize Courts 
and Judges to admit bailin certain cases." 


Sec. 1. Be it enacted by the Governor and Legislative 
Assembly of the Territory of Kansas: That an act entitled 
an act to authorize Courts and Judges to admit bail in certain 
cases, passed the 26th day of February, A. D. 1857, be and the 
same is hereby repealed. 

This act to take effect and be in force from and after its 
passage. 

[Signed,] G. W. DEITZLER, 

Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 
Approved February 6, 1858. 
J. W. DENVER, 


Acting Governor, 


v 


CHAPTER VII. 


COMMON SCHOOLS. 


AN ACT to provide for the organization, supervision and maintenance of Com- 
mon Schools. ` 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 

Territorial Su- SECTION 1. That there shall be appointed by the Governor, 
ow appointed. during the present session of the Legislative Assembly, by and 
with the advice and consent of the Council, a Territorial Super- 
Term of office. intendent of Common Schools, whose term of office shall com- 
mence on the first day of March succeeding his appointment, 
and continue until the next general election, and until his suc- 

cessor is duly elected and qualified. 
Superinten- SEC. 2. That the said superintendent shall, before he enters 


dent to file an x : : 
oath with the upon the duties of his office, take and subscribe an oath, or affir- 


the Territory. mation, to support the constitution of the United States, and an 
act to organize the Territories of Nebraska and Kansas, and 
faithfully to discharge the duties of his office to the best of his 
ability ; which oath, or affirmation, shall be filed in the office of 


the Secretary of the Territory. 
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Suo. 9. That the said Superintendent shall receive for his Salary. 
services the sum of fifteen hundred dollars per annum, payable 
quarterly, with his actual postage and the necessary stationery 
for his office, payable quar ri out of the Territorial 
Treasury. 

Src. 4. That he shall have a general supervision over the Duties of Su- 
common schools in this Territory, and it shall be his duty to 
visit every county in the Territory, for the purpose of inspecting 
the schools, awakening an interest favorable to the cause of edu- 
cation, and diffusing as widely as possible by public addresses 
and personal communication with school officers, teachers and. 
parents, a knowledge of existing defects and of desirable im- 
provements in the government and the instruction of the schools. 


Src. 5. That it shall be his duty to recommend the introduc- superinten- 
tion of the most approved text books, and as far as practicable, moka re 
to secure a uniformity in the use of text books in the common °” 
schools throughout the Territory; to discourage the use of secta- sa af iiia: 
rian books and sectarian instruction in the schools; and to 4an booki tobe 
open such correspondence abroad as may enable him to obtain so 
far as practicable, information relative to the system of common 
schools, and its improvements in other States and countries,” 


which he shall embody in his annual report to the Legislature. 

Sec. 6. That he shall prepare for the use of common school Teg ernten 
officers, suitable forms for making reports, and conducting all Popor aleo ine 
necessary proceedings; and he shall cause the laws relating to ioe 
common schools, with the rules, regulations and forms aforesaid, 
and such instructions as he may deem necessary, to be printed 
together, with a suitable index, in pamphlet form, by the person 
authorized to do the Territorial printing, at the expense of the Superinten- 
Territory ; and he shall cause the same to be distributed among tnbute forms 


d instruc- 
the several school districts, and other officers having the care of tions Pee be 
common schools, throughout the Territory. oi 


SEC. T. That he shall examine and determine all appeals ‘duly upon ain 


made to him from the decision of any school district meeting, or brigis $o be 
from the decision of any County Superintendent, in forming, or atendent. 
altering, or in refusing to form or alter any school district, or 

concerning any other matter under the common school law of 


this Territory, and his decision thereon shall be final. 


Sec. 8. That he shall prepare in each year, a report to be Superinten- 


submitted to the Legislature, bearing date on the last day in n ten the 
December in each year, containing, Ist. An abstract of all the Legislature. 


common school reports received by him from the clerks of the 
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several counties in the Territory. 2d. A statement of the con- 

Jeota o report dition of common schools in this Territory. 8d. Estimates and 

shallbemade. accounts of the expenditures of the school money. 4th. Plans 
for the improvement and management of the common school 
fund, and for the better organization of the common schools ; 
and, 5th. All such matters relating to his office and the common 
schools of the Territory, as he shall deem expedient to commu- 
nicate. 

Superinten- Spg. 9. That it shall be the duty of the Territorial Superin- 


dent shall ap- i 
portion the tendent, on or before the tenth day of February in each year, to 


school money to 

the several apportion the amount of school money to be distributed in each 
year, among the several counties of the Territory, according to 
the number of children in each over the age of five and under 
the age of twenty-one years, according to the returns thereof, as 
made to his office for the preceding year. 


Superinten-  Sgo. 10. That he shall certify such apportionment to the 


tify apportion- Treasurer of the Territory, and he shall give immediate notice 


ee and DOM thereof to the clerk of each county, stating the amount appor- 


the county ined to his county, and the time when the same will be payable 


to the Treasurer of such county. 


Have an ofice Bgc. 11. That the Territorial Superintendent shall have an 
government. office at the seat of government, wheré shall be deposited all 
papers and documents appertaining to the business of his office, 
and to which place communications on the subject of common 


schools may be addressed to him. 


Gertifiedgopies SxEc. 12. That copies of all papers deposited or filed in the 


the 


jnlendens eal office of the Territorial Superintendent of Common Schools, and 


equally with all acts and decisions of such Superintendent, shall be certified 


by him, and when so certified, shall be evidence equally and in 
like manner as the originals. 


Maes e Sec. 18. That there shall be elected at the same time, place 


tendent i 
intendent isto and manner that county officers are chosen, a County Superin- 


iem of fice tendent, whose term of office shall commence on the first day of 
October, and continue for one year, and until his successor is 

elected and qualified. 
Sxc. 14. That it shall be the duty of the County Superinten- 
dent of Common Schools, within ten days after he shall have 
Sani bens been notified of his election or appointment, to execute to the 
dent to file chairman of the Board of County Commissioners of his county, 


: and file with the County Clerk a bond with one or more sufficient 


l Bond to be ap- securities, to be approved by said chairman, by endorsement over 
l County Boara, his signature on said bond, with a penalty, as near as can be 


< 
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ascertained, of double the amount of all school moneys to come 

into his hands during the term of his office, and conditioned for C jondition of 
the faithful application and legal disbursement of all such school 

moneys, according to law, and for the faithful discharge of the 

duties of his office ; and in case-such bond shall not be executed, 

approved and filed as prescribed by this section, the office of 

such County Superintendent shall be deemed vacant. 


SEC. 15. That it shall be the duty of the County Superinten- Duties of coun- 
dent of each county, 1st. To divide the county into a convenient dont. icd 
number of, school districts, and to regulate and alter such dig- Todividecoun- 
tricts as provided i in this act. 2d. To describe and number the vou eae 
school districts, and to file the description thereof, and numbers, Describe and 
in writing, in his office, immediately after the formation or sam RES 
alteration thereof. 38d. To ‘apply for and receive from the 
County Treasurer, or any person authorized to disburse the Heise 
same, all moneys apportioned for the use of common schools in in his sounty. 
his county. 4th. To apportion the school moneys he may re- To apportion 
ceive on the first Monday of April in each year, to the several ney to each dis- 
districts and parts of districts within the county, in proportion ~~ 
to the number of ,children residing in each, over the age of five 
and under the age of twenty-one years, as the same shall have. 
appeared from the last annual report of their respective clerks. 
5th. To see that the annual reports of the clerks of the several To superintend 

nsus of dis- 
school districts in his county are made correctly and in due time. trits, 
6th. To sue for and collect in his name of office, all penalties ^ 
and forfeitures imposed in this act, which shall be incurred by To sue for and 
any officer or inhabitant of his county, in respect to which no and penalties. 
other provision is made. 


Src. 16. That it shall be the duty of the County Superinten- Shall rerort to 


dent, between the first and fifteenth days of October in each year, Superinten- 


to make and transmit to the Territorial Superintendent, a report fer of suba 


in writing, bearing date on the first day of October in the year rie. 

of its transmission, stating, Ist. The whole number of school 

districts separately set off within the county. 2d. The districts 

and parts of districts from which reports Shall have been made 

to him or his immediate predecessor in office, within the time 

limited for that purpose. 8d, The length of time a schoo) shall Shell report 


have been kept, in each of such districts, or parts of districts MN di heave 
distinguishing what portion of that time the school has been kept e each distior 
by qualified teachers. 4th. The amount of publie moneys re- of publio mo- 
ceived in each of such districts or parts of districts. Sth. The each district. 

number of children taught in each, and the number of children ber of children, 


P 
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Also, the whole oyer the age of five and under the age of twenty-one years, 


pers received residing in each. 6th. The whole amount of moneys received by 


porh ana man: him or his predecessor in office, since the date of the last preced- 


me ing report. Tth. The manner in which such moneys have been 
expended, and whether any and what part remains unexpended, 
and for what cause. 8th. The amount of money raised in the 
Also, amount districts, and paid for teachers’ wages, in addition to the public 


of money raised : : í 
and paid for money paid therefor. The amount of taxes raised for purchasing 


- teachers’ wage 


d f 
C orp - school sites, for building, hiring, purchasing, repairing and 


sites repairing insuring school houses; for fuel, or for any other purpose 
&c. allowed by law, in the districts or parts of districts, from which 
reports shall have been received by him or his predecessor, since 
the date of the last preceding report, with such other information 
as the Territorial Superintendent may from time to time require. 


apportioned Sec. 17. That no money shall be apportioned to any district 


fas heouteree, or part, unless it shall appear by the report thereof, that a school 


three months. has been taught therein for at least three months during the year 
ending at the date of such report, by a qualified teacher, and 
that all school moneys received during that year from the school 
fund have been applied to the payment of the wages of such 
teacher. 

County Super- Seo. 18. That the County Superintendent in each county 


intendent shall 


Keep accounts shall keep a just and true account of ‘all school money received 


penses, and re” and expended by him during each year for which he shall have 
Board. been chosen, and shall lay the same before the Board of County 


Commissioners, at the annual meeting of such Board in each year. 
County Super- Sec. 19. That the County Superintendent.in each county shall, 


intendent s 
account tosue- within ten days after the termination of his office, render to his 
or in en 


days, successor in office a just and true account, in writing, of all 
school money received by him during the preceding year, and of 
the manner in which the same shall have been appropriated and 
expended by him; and the account so rendered shall be delivered 
by such successor in offiee to the County Clerk to be filed and 
recorded in his office. 


puns on kane Sec. 20. That, on rendering such account, if any balance 
over . œ e $ 
to successor, shall be found remaining in the hands of such County Superin- 


tendent, the same shall immediately be paid by him to his suc- 
cessor in office. 
Shall bring, Sec. 21. That such successor in office shall bring a suit upon 
prodeodssor for the official bond of any previous County Superintendent, for the 
en recovery, with interest, of any unpaid balance of school money 


that shall appear to have been in his hands on leaving his office, 
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either by the accounts rendered: by such County Superintendent, 
or by other sufficient proof, 

Suc. 22. That the tribunal transacting business in each county 
shall have the powers and privileges of a corporation, so far as 
to enable them to take and hold any property transferred to 
them for the use of common schools in such county. 


Suc. 28. That the County Superintendent shall be entitled to 
receive such compensation as shall be allowed by the tribunal 
transacting county business, per day for every day actually and 
necessarily devoted by him in his official capacity, to the service 
of the county for which he may be chosen ; the same to be paid 
in like manner as other county officers are paid. 

SEC. 24. That if, after the time when the annual reports of 
the school districts are required to be dated, and before the ap- 
portionment of school money shall be made, a district shall, be 
duly altered, or a new district formed in the county, so as to 
render an apportionment, founded on such annual reports, unjust, 
as between two or more districts of the town, the County Super- 
intendent shall make an apportionment to such districts, accord- 
ing to the number of children in each, over the age of five and 
under the age of twenty-one years, ascertaining the number by 
the best evidence in his power. 

SEC. 25. That all money apportioned by the County Superin- 
tendent to any district or part of a district, which shall have 
remained in the hands of said County Superintendent for one 
year after such apportionment, by reason of such district or 
part of district neglecting or refusing to receive the same, shall 
be added to the money next thereafter to be apportioned by such 
County Superintendent to the several districts and parts of dis- 
tricts in such county and apportioned therewith. l 

SEC. 26. That it shall be the duty of the County Superin- 
tendent to examine, annually, all persons offering themselves as 
candidates for teachers of common schools in his county, in 
regard to moral character, learning and ability to teach school, 
and he shall deliver, to each person examined and found quali- 
fied, a certificate signed by him, in such form as shall be pre- 
scribed by the Territorial Superintendent; which certificate 
shall be in force for one year from the date thereof, unless an- 
nulled within that time, and no person shall be deemed a qualified 
teacher within the meaning of this Act who has not such a eer- 
tificate in force. 

SEC. 27. That Ux County Superintendent may annul any such 
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Title of prop- 
erty to be vest- 
ed, in County 
Tribunal. 


Compensatio n 
for County Su- 
perintendent 
Shall be allow- 
ed, by County 
Tribunal, 
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When school 
districts are 
altered, a new 
apportionment 
shall be made 
by County Su- 
perintendent, 


Money appor- 
tioned to any 
district and 
neglected to be 
used shall be 
added to the 
next yearly 
county fund. 


County Super- 
intendent shall 
examine teach- 
ers and give a 
certificate of 
qualification. 


No person to be 
deemed quali- 
fied without 
such certifi- 
cate. 
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Certificates certificate, given by him or his predecessor in office, when he 

ed at will of shall think proper, giving at least ten days previous notice in 

den writing, to the teacher holding it and to the district board of the 
district in which he may be employed, of his intention to annul 
the same. 

diega etl avy Sec. 28. That the annulling of a certificate shall not disqual- 


TWinadeinoites ify the teacher to whom it was given, until a note, containing the 


or cant ee name of the teacher and the time when his certificate was an- 
nulled, shall be made by the County Superintendent and filed in 
his office. 
poachers may — Smo, 29. That the County Superintendent, whenever he shall 
- deem it necessary, may require a re-examination of all or any 
of the teachers in his county, for the purpose of ascertaining 
their qualifications as teachers. 
County Super. Sec. 80. That it shall be the duty of the County Superin- 
visit all the tendent to visit all the common schools provided for in this Act, 
amine their within the county in which he holds his office. At such visitation 
he shall examine into the state and condition of such schools, 
both as respects the progress of the pupils in learning and the 
good order of the schools, and may give his advice and direction 
o the board of directors and the teachers of such schools, as to 
the government thereof, and the course of studies to be pursued 
therein. 
School dis Suc, 91. That the County Superintendent of common schools 
establishes shall establish school districts within their respective counties as 
fon ira me, soon as practicable after a petition for that purpose, signed by a 
majority of the voters residing within such contemplated district, 
shall have been presented to the Superintendent of the county in 
which such contemplated district may be situated, who shall file 
a plat of such district in' his office. 
Fen days no — SEC. 82. That, whenever a school district shall be formed in 
district meet- any county, it shall be the duty of the County Superintendent of 
such county, within fifteen days thereafter, to prepare a notice 
of the formation of such district, describing its boundaries, and 
appointing a time and place for the first district meeting, and 
have said notice posted in at least five public places in the dis- 
trict, ten days prior to the time appointed for said meeting. 
Duty, of eleo- Sec. 33. That whenever a district meeting shall be called, in 
district meet- the manner prescribed by this Act, it shall be the duty of the 
s electors of the district to assemble at the time and place men- 
tioned in such notice. 
Who shall be — SEC. 94. That every male inhabitant of twenty-one years of 


d to 
a age or upwards, who shall reside in any school district at the 
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time of holding any district meeting therein, shall be entitled to 
vote at such meeting. 

Suc. 85. That if any person offering to vote at a school dis- to bechalleng- 
trict meeting shall be challenged,.as unqualified, by any legal*^ ` 
voter in such district, the chairman presiding at such meeting 
shall declare to the person challenged the qualifications of a 
voter, and if such challenge shall not be withdrawn, the claimant 
shall tender him the following oath or affirmation: ** You do Person chal- 
solemnly swear (or affirm) that you are an actual resident of vote upon tak. 
this school district, and that you are qualified by law to vote at "^'^ onthe 
this meeting." Any person taking such oath or affirmation, 
shall be permitted to vote on all questions proposed at such 
meeting; but if any person refuse to take such oath or affirma- Tug (o be sworn 
tion, his vote shall be rejected. 0047 . Vote rejected. 

Src. 36. That every school district shall be deemed duly Mitt sold- 
organized, when any two of the officers, elected at the first lega] 93 re«nized. 
meeting thereof, shall have consented to serve for offices to which 
they have been respectively elected, by a written acceptance filed 
with and recorded by the County Superintendent. 


Seo. 8T. That every school district organized in pursuance, fach se hocl 
of this Act shall be a body corporate, and shall possess the corporate. 
usual powers of a corporation for public purposes, by the name 
and style of * School District No. — (such a number as may. 
be designated by the County Superintendent) County (the name. 
of the county in which the district is situated,)" and in that Powers of 
name shall sue and be sued, and be capable of contracting and school district 
be contracted with, and holding such real and personal estate as 
is authorized to be purchased by the provisions of this Act, and 
of selling the same. 

Suc. 38. That [an] annual meeting of each school district fogot each dis- 


shall be held on the last Saturday of September of each year. last Sa furday 
The hour of such meeting shall be two o’clock in the afternoon, of September, 
unless otherwise ordered by the District. Special meetings may ines m me 
be called by the clerk, or, in his absence, by the director or ""!edbreterk. 
treasurer, on the written request of ten legal voters of the - 
District. | 

Annual meet- 


Sec. 39. That no annual meeting shall be deemed illegal for ings not illegal 
for want of no- 
want of notice, unless it shall appear that the omission to give tice. 


such notice was willful and fraudulent. l 

Sec. 40. That the inhabitants qualified to vote at a school 
district meeting, when assembled at the first meeting in their 
district, or when lawfully assembled at any other district meet- 
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Powers of in- ing, shall have power, 1st. To appoint a chairman for the time 


nod ‘district being. 2nd. To adjourn from time to time, as occasion may 
bled in district require, 8d. To choose a director, treasurer and clerk, at their 
first and at each annual meeting. 4th. To designate a site for 
May vote a tax a district school house. Sth. To vote such tax on the taxable 
ee property in the district as the meeting shall deem sufficient to 
Forpurchasing purchase or lease a site for a school house; Provided, When 
school sites. — not included within the limits of an incorporated town or village, 
said site shall not contain less than one acre, and to build, hire 
or purchase such school house, and to keep in repair and furnish 
the same with the necessary fuel and appendages. 6th. To vote 
a tax on the taxable property in the district, of such sum as the 
For teacher's meeting shall deem proper for the pay of teachers? wages in the 


May authorize district. "th. To authorize and direct the sale of any school 
sale of school 


house. house, site or other property belonging to the district, when the. 
same shall no longer be needful.for the use of the district. 8th. 

For payment of e - 

debis. To impose such tax as may be necessary to discharge any debts 


or liabilities of the district, lawfully incurred. 9th. To vote a 

M tax, not exceeding two hundred and fifty dollars in any one year, 
ay vote a tax 

for school ap- for the purpose of purchasing blackboards, outline maps, or any 

ceeding Two other apparatus for illustrating the principles of Agriculture, 

fifty dollars Chemistry or the Mechanical Arts. 10th. To give such direc- 


each year. 

Mayprovidefor tion and make such provision as may, be deemed necessary in 
any law suit i > . Ko ‘ 
which the dis- relation to the prosecution or defence of any suit or proceeding 


Secret i which the district may be a party, or interested. Lith. To 


May alter,mod- alter, modify and repeal their proceedings from time to time as 
ify or repeal . a 

hed proeeed- occasion may require. 

No sales made SEC. 41. That no sale of any school house shall be author- 
or any tax vot- : ; 

ed at any spo- ized, or the site of the same changed, or any tax voted, at any 
cial meeting, : 4 n 4 H . 
without ten special meeting, unless the notice for such meeting be posted in 
days notice in è RP. i e - . 
five places. at least five public places in the district, ten days before the time 


appointed for said meeting. 


Incase of fail- Src. 42. That whenever the time for holding an annual meet- 
ure of annual 


ti g =. 
meeting, a spe” ing in any district shall pass without said meeting being held, 


may be called the clerk or, in his absence, either the directors or treasurer last 


ty days notice. elected, within twenty days aftor the time for holding such meet- 


ing shall have passed, may give notice of a special meeting, but 
If not called ., : 1 TS SL 
within twenty if such meeting shall not [be] notified within twenty days as 
days, County 
Superintend- aforesaid, the County Superintendent: may give notice of such 
ent ma 1v 
notice. ^ meeting in the manner provided in the [32nd] section of this 


Act, for the formation of new districts ; and the officers chosen 
at such special meeting shall hold their offices until the time for 
holding the next annual meeting. 
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Sec. 44. That the qualified voters, at each annual meeting, Qualifiedvoters 


may determine the length of time a school shall be taught in {he,lensth of 


their district the then ensuing year, which shall not be less than Sal betauent, 


three months, and whether such school shall be taught by a male BO tbs. and 


or female teacher or both, and whether the school money to which poney ghall be 
the district may be entitled shall be applied to the support of the 

summer or winter term of the school, or a certain portion of PTT 
each; but if such matters shall not be determined at the annual det ae ie ed, 
meeting, the District Board shall have: power, and it shall be shall. 

their duty to determine the same. 

SEC. 45. That thé officers of each school district shall be a Term of office 
director, treasurer and clerk, who shall hold their respective officers. 
offices until the annual [meeting] next following their election 
or appointment, and until their successors shall have been chosen, 
but not beyond ten days after the time for holding the second 
annual meeting after their election or appointment, without being 
again elected or appointed. 

Src. 46. That it shall be the duty of the director of each Money orders 


for the district 


“district to sign, together with the clerk, all orders drawn by the to be signed by 
clerk upon the treasurer of the district for moneys collected or director. 
received by him to be disbursed therein. 

Sec. 4T. That the director shall appear, for and on behalf Wis ihi ap 
of the district in all suits brought by or against the district, when pear in suits at 
no other direction shall be given by the qualified voters of such 
district at a district meeting. 

Suc. 48. That it shall be the duty of the treasurer of each District Trea; 
district to collect all taxes assessed in pursuance of the provisions "^^^ 
of this Act, in obedience to the command contained in the war- 
rant annexed to the tax list ; he shall also apply for and receive Tressuyer shall 


from the County Superintendent all school moneys apportioned to receive, all 
rom 


his district, and pay over, on the order of the Clerk and Director County Sr Super- 


of such district, all moneys so collected and received by him. 
SEC. 49. That the Treasurer shall present to the district at District Trea- 


urer shall 
each annual meeting, a report in writing, containing a statement make report of 


of all moneys received by him during the preceding year, and of. operations. an- 
such disbursements, and exhibit the vouchers therefor, also a 
statement of all taxes assessed upon the taxable property of the 
district during the year, the purposes for which such taxes were 
assessed, and the amount assessed for each particular purpose, 
Which report shall be recorded by the Clerk ; and if it shall ap- 
pear that any balance of moneys is in the hands of such Treasurer 
at the time of making such report, he shall immediately pay over 


such balance to his successor in office. 
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Treasurer to Sug. 50. That the Director and Clerk, shall require of the 

Treasurer, and the Treasurer shall execute to the district a bond 

in double the amount of money, as near as can be ascertained, 

d to come into his hands as treasurer during the year, with suffic- 

lent sureties, to be approved by the Director and Clerk, condi- 
tioned for the faithful discharge of the duties of his office. 

Bond tobefiled Suc. 51. That such bond shall be filed with the Clerk, and in 
case of the breach of any condition thereof, the director shall 
cause a suit to be commenced thereon in the name of the district, 

Director to sue and the money when collected shall be applied by such director 

tae bonds to the use of the district, as the same should’ have been applied 
by the Treasurer. 


When the dis- — SEO. 52. That if the Treasurer shall fail to give a bond as is 

trict board may 

appointaTrea- required in this Act, or from sickness or any other cause shall be 
unable to attend to the duty of collecting any district tax, the 
said board shali appoint a treasurer, who shall possess all the 
powers of the district treasurer, and shall, before entering upon 
the duties of his office, give a bond to the district in double the 
amount of moneys to [that] the district treasurer is required to 
give. 

~Upon failureto Sxc. 53. That if such treasurer shall refuse, or neglect to pay 

cessor to prose- over any balance remaining in his hands, it shall be the duty of 
his successor in office to prosecute, without delay, his official bond 
by [for] the recovery of such balance. 

soensble for S&C. 54. That if, by the neglect of any treasurer, any school 

collecting the moneys shall be lost to any school district which might have been 
collected within the time limited in the warrant delivered to him 
for their collection, he shall forfeit to such district the full amount 
of the moneys so lost, and shall account for the same to such 
district in the same manner as if they had been collected. 

Clerk shall re- — Smc. 55. That it shall be the duty of the clerk of each district 

report mado by to record the proceedings of his district in a book to be provided 

County Super- by the district for that purpose, to enter therein copies of all re- 

infendent, ports made on [by] him to the County Superintendent, and to 
keep and preserve all records, books and papers belonging to his 
office, and deliver the same to his suceessor in office. 


When Clerk  Sgc, 56. That he shall be the clerk of the district board and 


not present at 


district meet” of all district meetings when present, but if he shall not be pres- 


fed voter Pax ent at any district meeting, the qualified voters present may 
SEES appoint a clerk of such meeting, who shall certify the proceed- 
ings thereof, and the same shall be recorded by the clerk of the 


district. 
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Sec. 57. That the school district board in each district, shall District board 
contract with and hire qualified teachers for and in the name of °- 
ihe district, which contract shall be in writing, and shall specify 
the wages, per week or month, as agreed upon by the parties, 


and such contract so completed shall be filed in his office. 
SEC. 58. That the district board shall provide the necessary District Board 


to provide all 


appendages for the school house during the time a school shall be necem ap; 


taught therein, and they shall keep an accurate account of all Keep actounts. 


expenses incurred by them, and present such account for allow- g'a owed oby 


ance to the qualified voters at a regular district meeting, and the "?'er* 
amount of such account as allowed by such meeting may be as- 

sessed and collected in the same list with the other district taxes, No accounts to 
but no such account shall be allowed at a special district meeting special mest- 
unless the intention to present the same shall be specified in the ' 


notice of such meeting. 


Src. 59. That it shall be the duty of the clerk, to give atleast MARE 


1 
ten days previous notice of every annual and special district meet- meeting at five 


ing by posting up notices therefor at five or more public places Sehool house 
in the district, one of which notices shall be affixed to the outer ^ - 

door of the school house if there be one in the district, and he 

shall give the like notices for every adjourned meeting when such Clerk to give 
meeting shall have been adjourned for a longer period than one Jouraet miget; 
month. Every notice for a special district meeting shall specify 

. the objects for which such meeting is called, and no business 

Shall be acted upon at any special meeting which was notspecified 

in such notice. 


Sec. 60. That it shall be the duty of the clerk, between the Clerk shall 
first and fifteenth days of September of each year, to make and rego 
transmit a report in writing, signed by him, to the County Su- intendent, be- 
perintendent, in the year in which it shall be transmitted, show- jth Soptem- 
ing, 1st. The number of children, male and female, designated 
separately, residing in the district on the last d of August 
previous to date of such report, over the age of five and under Of what sub- 
the age of twenty-one years. 2d. The number attending the shall consign 
School during the year, under the age of five and over the age 
of twenty-one years. 3d. The whole number that have attended 
school during the year. 4th. The length of time a school has 
been taught by a qualified teacher, the name of each teacher, the 
length of time taught by each, and the wages paid to each. - 
9th. The amount of moneys received from the County Treasurer 
within the year, and the manner in which the same has been 


applied. 6th. The amount raised by the district in such year, 
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and the purposes for which it was raised. Tth. The kind of 
books used in the school. 8th. Such other facts and statistics 
in regard to the school, and the subject of education, as the 
County Superintendent may direct. 


Clerk shall Sec. 61. That it shall be the duty of the clerk to draw orders 
draw orders on eee . 
the Treasurer on the treasurer of the district, for money in the hands of such 
for teachers’ a ; . : 
wages, and fortreasurer, which have been apportioned to, or raised by the dis- 
` trict to be applied to the payment of teachers’ wages, and. apply 
such money to the payment of such teachers as shall have been 
employed by him in the name of the district; and also to draw 
orders on said treasurer for moneys in his hands to be disbursed 
for any other purpose, for which the same shall have been voted 
Orders to be by the district, agreeable to the provisions of this act: Pro- 


signed by the '. : : ; 
Directo.  vided, said orders shall be signed by the directors. 


Clerk shall Seo. 62. That it shall be the duty of the clerk to make out 

s tax lists of all taxes legally authorized by the district, and annex 
to such tax lists a warrant-under his hand, directed to the treas- 
urer of such district, requiring him to collect the sums therein 
named. 

Glerk shall xo, 68. That the clerk shall furnish a suitable school regis- 

ers with regis- ter, in which every teacher in the district shall be required to 


er for names 

ofpupils,&c. enter the names, ages and studies of all the scholars attending 

school, which register shall be deposited with the clerk at the 

end of each school term; and any teacher who shall wilfully 
ole b neglect or refuse to comply with the requirements of this section, 

Iu ET forfeit shall forfeit his or her wages for teaching in such district, at the 
discretion of the district board. 

DistrictBoard. Gyo, 64. That the director, treasurer and clerk, shall consti- 
tute the district board. 

Daties of Dis- Spo, 65. That they shall purchase or lease such a site for a 
school house, as shall have been designated by the district in the 
corporate name thereof, and shall build, hire, or purchase such 
school house out of the funds provided for that purpose, and 

i make sale of any school house, site, or other property belonging 
to the district, and if necessary, execute a conveyance of the 
same in their name of office, when lawfully directed by the qual- 
ified voters of such district, at any annual or special meeting. 


Board to have Sro, 66. That the board shall have the care and keeping of 
neue other the school house, and other property belonging to the district, 
except so far as the same shall be specially confided to the care 
of the clerk, including all books purchased by the district for the 


use of any children. , 


~ 
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Suc. 67. That the said board shall haye power to fill, by ap- 
pointment, any vacancy that shall occur in their own number, 


within thirty days after such vacancy shall occur; and if such 


vacancy shall not be filled within thirty days by said board, it 
shall be the duty of the County Superintendent to fill such va- 
cancy by appointment. 

So. 68. That the district board may purchase at the expense 
of the district, when families or guardians may not be able to 
furnish the same, such school books as in their judgment may be 
necessary for the use of any children attending school in their 
district, and they may include the amount of such purchase in 
the tax list to be, collected in such district. 


Sec. 69. That the board in each school district shall have 
power to determine what school and text books shall be used in 
the several branches taught in the school of such district. 

SEC. 70. That in every school district there shall be taught 
orthography, reading, writing, English grammar, geography, 
and arithmetic, during the time such school shall be kept, and 
such other branches of education as may be determined by the 
board. 

Sec. 71. That all district schools established under the au- 
thority of this act, shall be free and without charge for tuition, 
to all children between the age of five and twenty-one years, and 
no sectarian instruction shall be allowed therein. 

SEC. 72. That in the formation or alteratión of a school dis- 
trict, the district board of any district to be affected thereby, 
may appeal to the tribunal transacting county business, who 
shall confer with the County Superintendents, and their actions 
shall be final unless duly appealed from. 

SEC. 73. That no alteration of any school district, made with- 
out the consent of the distriet board thereof, shall take effect 
until after three months,notice, in writing, shall be given by the 
County Superintendent to some one or more of such district 
board; nor shall any alteration of any organized school district, 
be made to take effect between the first day of December in any 
one year, and the first day of April following. 

Sec. 74. That when a new'district is formed, in whole or in 
part, from one or more districts possessed of a school house, or 
entitled to other property, the County Superintendent, at the 
time of forming such new district, shall ascertain and determine 
the proportion of the value of the school house and other prop- 
erty justly due to such new district. 
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Sec. 75. That such proportion shall be ascertained and deter- 
mined according to the value of the taxable property of the 
respective parts of such former district at the time of the divi- 
sion, by the best evidence in the power of the County Superin- 
tendent, and in such amount of any debt due from the former 
district which would have [been] a charge upon the new, had it 
remained in the former district, shall be deducted from such 
proportion. 


Sec. T6. That such proportion, when ascertained, shall be 
raised and ‘collected, with fees for collection, by the district 
board of the district retaining the school house or other property 
of the former district, upon the taxable property of their district, 
in the same manner as if the same had been authorized by a vote 
of their district for the building of a school house, and when 
collected, shall be paid to the treasurer of the new district, to be 
applied towards procuring a school house for such district, and 
the money so paid to the new district shall be allowed to the 
credit of the taxable property taken from the former district, in 
reduction of any tax that may be imposed on said taxable pro- 
perty in the new district, for the building of a school house. 


SEC. TT. That whenever it shall be necessary to form a dis- 
trict from two or more adjoining counties, the superintendents of 
such adjoining counties shall meet iogar and form such dis- 
trict, and give notice thereof in the same manner as in the for- 
mation of new districts, and the clerk of the district so formed 
shall make a report to the “superintendent of each adjoining 
county of such part of said district as may be situated in such 
county, as is prescribed in a preceding section of this act, and 
any district so formed may be altered or regulated by the su- 
perintendents of such adjoining counties as may be deemed 
necessary. 

Sec. 78. That any person conceiving himself aggrieved in 
consequence of any decision made by any school district meet- 
ing; or by the County Superintendent, in forming or altering, or 
refusing to form or alter any school district, or concerning any 
other matter under the provisions of this act, may appeal to the 
Territorial Superintendent, who is hereby authorized and re- 
quired to examine and decide the same, and such decision shall 
be final: and conclusive: Provided, however, that the decision 
appealed from shall be operative until the Territorial Superin- 
tendent shall reverse or change the same. 

Src. 79. That all taxes raised and collected in any school 
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district, for any of the purposes authorized by the provisions of 
this act, except when otherwise provided, shall be assessed on 
the same kind of property as taxes for county purposes are 
assessed. . 

SEC. 80. That the clerk of each school district, in making ont 
any tax list, shall enter therein the names of all persons liable 
to pay a’ school district tax in such district, the amount of per- 
sonal property to be taxed to each such person, and a descrip- 


B tion of all the taxable real estate in such district, and he shall 
| set opposite to each description of taxable property, the valu- 


ation of the same, and the amount of tax charged upon such 
property, and to each person respectively; such description of 


| valuation of taxable property shall be ascertained, as far as 
| possible, from the last assessment roll of the county. 


Sc. 81. That whenever any real estate, in any school dis- 


É trict, shall not have been separately valued in the assessment 

€ roll of the county, and the valuation of such real estate cannot 
| be definitely ascertained from such assessment roll, the district 
Í board of such district shall estimate the value of the same in 

É proportion to the valuation fixed in said assessment roll, to the 
| whole tract of which‘such lot or piece of land forms a part. 


Sec. 82. That [the] warrant annexed to any tax list shall be 


| under the hand of the clerk of the district, and shall command 
| the treasurer of such district to collect from each of the 


taxable persons and corporations named in such tax list, and 
of the owners of the real estate described therein, the several 


| sums set opposite to the persons and corporations so named, 
| and io the several tracts of laud so described within forty 


days from the date thereof, and within twenty days from the 


$ date of such warrants, to personally demand such tax'of the 
| persons charged therewith in such lists, if they be found within 
| his district, and that if any such tax shall not be paid within 
| twenty days, to collect the same by distress and sale of per- 
E sonal property, in the same manner as county taxes are col- 
| lected, and the said.treasurer shall execute said warrant .and 
j return the same to the clerk at the expiration of the time 


limited therein for the collection of such tax list. 
Src. 88. That if any tax on real estate, in any tax list 


| delivered to the treasurer of any district, shall remain unpaid 
f at the time he is required by law to return his warrant to the 
lE clerk of the district, such treasurer shall make out and deliver 
B to the Clerk of the Probate Court, a statement in writing, con- 
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taining a description of the lots and pieces of land upon which | 
such taxes remain so unpaid, together with the amount of tax 
assessed to each, and he shall make, and subscribe an affidavit 
to such statement before some Justice of the Peace, or other 
person authorized to administer oaths, that the taxes: men- 
tioned in such statement remain unpaid, and that after diligent 
efforts he has been unable to collect the same; and whenever 
any school district shall embrace parts of more than one 
county, the treasurer shall make his return, as aforesaid, to the 
Clerks of the Probate Court of the counties in which such parts 
of such district may be situated. 

Sec. 84. That the clerk of the said court, upon delivery to 
him of such statement, shall give a certificate to the treasurer 
of the amount of taxes so remaining unpaid, as.the same shall 
appear, from the statement of such treasurer; which certifi- 
cate shall be deposited by the treasurer with the District 
Clerk, and shall be filed by such clerk. 

Sec. 85. That such clerk shall, in making ont the duplicate 
assessment roll of the district next thereafter, enter such unpaid 
taxes in a separate column therein, opposite to the description 
of the land upon which the taxes remain unpaid; and such 
taxes shall be collected in the same manner as county taxes 
are collected. 

Sec. 86. That the warrant fied by the clerk of any schol | 
m district for the collection of an y district tax, authorized to be 
raised and collected by any of the provisions of this Act, may 
be executed in any other district or town in the same county, or 
in any other county, in which any part of such district is situate, 
when the district is composed of parts of two or more adjoining 
counties, and such warrant shall have the like force and effect 
as a warrant issued by the clerk of the Probate Court for the 
collection of county taxes ; and the treasurer of the district 
to whom any such warrant may be delivered for collection of! 
a tax list, shall possess the like powers in the execution of the : 
same as are provided for by law for the collection of county | 


taxes. BE. 


I ] 


Sec. 87. That whenever any error may be discovered in any 
district tax list, and made to appear to the district board, they 
may order any money, which may have been improperly col- 
lected on such tax list,to be refunded, and may authorize and 
empower the clerk to amend and correct such error in said 
tax list. s 

Sec. 88. That whenever the clerk of any district shall deem 
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| it necessary, he may renew the warrant annexed to any tax list 
+ in his district for thirty days, but he shall have power to renew 
| such warrant but once, without the consent of the Superintend- 
| ent of the county in which the school house of such district shall 
| be located, which consent shall be endorsed on such warrant. 


| Suc. 89. That when any disirict tax shall be lawfully assessed Tonants at will 
f and paid by any person, on account of any real property whereof ione er Day 
| heis only a tenant at will, or for any period not exceeding three real owner. 

| years, such tenant may charge and collect of ihe owner of such 

f estate, the amount of the tax so paid by him, unless some 

| agreementto the contrary shall be made by such tenant. 


Sec. 90. That it shall be the duty of the clerk of the Pro- brobste clerk 


shall make tax 
| bate Court of each county, as soon as the annual assessment sts Pios 
t roll in such county shall be completed in each year, to make 223 certify the 
| for each district and part of a district in such county a descrip- 

| tion of all the taxable property therein, with the valuations 

| affixed thereto as the same shall appear in the last assessment 

| roll, which shall be certified by him, and delivered to the clerk 

| of each such district, [or] part of district, when applied for by 

| such clerk. 

| Sec. 91. That the tribunal transacting county business of Sot MN. 
each county shall allow the clerk thereof such compensation sste the clerk. 
as they may deem reasonable for the services required ef him 

by the provisions of this act. 

Sec, 92. That Justices of the Peace shall have jurisdiction P hk 


jurisdiction in 
in all cases in which a school district is a party interested, when EE PE 


the amount claimed by ihe plaintiff shall not exceed one hun- E pes 
dred dollars, and the parties shall have the right of appeal as hundred dol- 
in other cases ; and when.a suit shall be brought against any 
school district, it shall be commenced by a summons, a copy of 


which shall be left with the directors of such district. 


. : - No execulion 
Sec. 93. That no execution shall issue on.any judgment to jesuengaiat 


against a school district nor shall any suit be brought thereon, ?.,5ehodl dis- 
butthe same shall be collected in the manner prescribed in 
this Act. 

Sec. 94. That whenever any final judgment shall be.obiained jas? "dg 
against any school district, if the same shall not be removed to tnd director 
any other court, the director of such district shall certify to the wa ced EE 
Clerk of the Probate Court of the county, the date and amount 
of such judgment, with the name of the party in whose favor 
' the same was rendered ; and if such judgment shall be removed ~- 


to another court, the director shall certify the same as aforesaid, 


epee eae 


^ 


— ada cate Die dien 


ce 5a aai cl 


02 COMMON SCHOOLS. [Cn. 8. 


immediately after the final determination thereof against the 


district. 
Setor fail to Sec. 95. That if the director shall fail to certify such judg- 
certify, the . : . " TEN 
plaintiff may ment, as required in the preceding section, it shall [be] lawful 
e e certin- 


eate of theJus- for the party obtaining the same, his agent or legal representa- 
tice or clerk o r party 8 i ? 8 8 P 


the court in tives, to file with the clerk of the Probate Court of the county, 
which judg- 


ment was ob- the certificate of the Justice or clerk of the court rendering 
: the judgment, showing the facts which should have been certi- 


fied by such director. 


When the dis Sec. 96. That if the district against which any such judge 
ip Aio Ble with ment shall be rendered is situate in part of two or more coun- 


oth. ties, a certificate thereof shall be delivered as aforesaid to the 
clerks of the Probate Court of each county in which such dis- 
trict is in part situated. 


Probate Clerk Sec. 97. That the Clerk of the Probate Court, receiving 


to assess the . . . . 
value of judg- either of the certificates of a judgment as aforesaid, shall pro- 
ment on tax 


able property ceed to assess the amount thereof, with interest from the date 
of the district, 


to be collected of such judgment to the time when the warrant for the collec- 

with the next , . . 

tax. tion thereof will expire, upon the taxable property of said 
district, placing the same upon the next county assessment 
roll,in a separate column; and the same shall be collected 
and returned in the same manner as other county taxes, and 


shall be paid to the party entitled thereto. 


County Super- Sec. 98. That every County Superintendent, who shall neg- ; 


intendent fail- : TP . 
ing to make a lect or refuse to make and deliver to the Territorial Superin- 
return in the 


tinté required tendent his annual report as required by this Act, within the 
bylaw,shailbe |, "UP : 
liable for the time limited therefor, shall be liable to pay the full amount of 
` money lost by such neglect or refusal, with interest thereon, 
to be recovered by the County Treasurer in the name of the 
county. 


All moneycol- Sec. 99. That all money collected or received by any Coun- 
lected under 


the preceding ty Treasurer, under the provisions of the preceding section, 


section, to be 


apportioned, shall be apportioned and distributed to the school districts | 


entitled thereto, in the same manner, and in the same propor- 
tion, that the money lost by any neglect or refusal therein 
mentioned, would, according to the provisions of this Act, have 
[been] be apportioned and distiibutcd. 


Districtoficers Sec. 100. That every person duly elected to the office of 
yofnsing to act, director, treasurer, or clerk of any school district, who shall 
dollars. neglect or refuse, without sufficient cause, to accept of such 

office and serve therein, or who, having entered upon the 


duties of his office, [shall] neglect or refuse to perform any duty 
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required of him by the provisions of this Act, shall forfeit the 
sum of ten dollars. 

Sec. 101. That every clerk of a district, who shall wilfully Clerks making 
sign a false report to the County Superintendent of his county, guilty of mis- 


y 
e&nor, 
with intent of causing such County Superintendent to appor- 


` tion to his district a larger sum than its just proportion of school 


money of the county, shall be deemed guilty of a misdemeanor, 
and punished by a fine not exceeding one hundred dollars, or Punishment. 
by imprisonment not exceeding three months. 


Sec. 102. That every school district clerk, who shall neglect District, Clerk 


or refuse to deliver to his successor in office all records, books efusine to de- 


and papers appertaining to such office, shall be subject to a 529005807, sub. 


fine not exceeding fifty dollars. fifty dollars. 
Sec. 103. That an act entitled an actyproviding for the 
establishment of common schools, is hereby repealed. . 
Sec. 104. That the tribunal transacting county business, County tribu- 


nal to appoint 


shall appoint County Superintendents in their respective coun- £ounty Super- 


ties, who shall serve until the next general election, and until Bl the next 
their successors are elected and qualified. tion. 

Sec. 105. That all persons having school moneys or other AN shoal pro 
school property in their possession, by virtue of any act here- livered to new 
tofore passed, are hereby required to deliver the same to the 
proper officer, provided for by this act. 

[Signed,] G. W. DEITZLER, 

Speaker of House of Representatives. 
C. W. BABCOCK, 


President of the Council. 
Approved February 12, 1858. 


J. W. DENVER, 
Acting Governor. 


CHAPTER IX. 


COUNTY COMMISSIONERS. 


l AN ACT relative to the County Commissioners of the several Counties forward- 


ing returns and surveys of roads to the Secretary’s office, and for other purposes, 


| | Be it enacted by the Governor and Legislative Assembly of 


the Territory of Kansas: 
Sec. 1. That when the returns and surveys of any Territo- 


A rial roads in this Territory are properly made out and certified Commissioner’ 


of roads to 


turn. 


B by the commissioners locating said road or roads, they shal] pake ont re- 


a 


~ ne atem e 
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| one Bop te nec e immediately forward one copy of said returns to the office of 


Counts Com: the County Commissioners of the respective counties through 
which said road or roads may pass, to be kept on file in their 


One copy to be office, and one to the'office of the Secretary of the Territory, 


zetary of Terri- who shall have power to employ a competent draughtsman to 


Secretary to locate said roads correctly upon one or more maps,to be kept in 


deris on his office for the use of said office and the Legislature; said 
ofice -` draughtsman to be paid out of the Territorial ir SEDE by 


the order of the Secretary upon the Treasurer. 
All acts and parts of acts conflicting with this act are hereby 


repealed. 
This act to bein force from and "m its passage.. 
[Signed. ] G. W. DEITZLER, 
- Speaker of House of Representatives. 
zu C. W. BABCOCK, 


. President of the Council. 
i | Approved, February 12, 1858. 


J. W. DENVER, 


Acting Governor. 
a . 


CHAPTER X. 


” COMMISSIONERS OF DEEDS. 


AN ACT authorizing the appointment of Commissioners of Deeds in the States 
and Territories, ant prescribing thei: duties. 


Be it enacted by the Governor and Legislative E of 
the Territory of Kansas : 


^  qovernor may SEC. 1. That the Governor may appoint and commission, in 
APO. ee any State or Territory, or in any foreign country, such number 
of Commissioners as he may think proper, who shall hold their 
qunm of office offices for the term of four years, unless such appointment shall 
be revoked by the Governor, who shall have power to revoke the 
same. l ' 
Present Com: Sec. 2. All Commissioners acting under existing . appoint- 
hold office un- ments, shall hold such office until the first day of January, A. D. 


"T til 1st January, 


| 1859. 1859, unless sooner revoked by the Governor. 

PowersofOom- SEC. 8. Commissioners so appointed, shall have power to take 
depositions and affidavits to be used in the courts of this Terri- 
tory, and acknowledgment .of deeds and other instruments, 

Depositions proper to be recorded in this Territory ; but such depositions or 


mi angan 
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acknowledgments shall not be valid unless attested by the official notvalid unless 
seal of such Commissioners ; but when so attested, they shall have "esl. 

the same force and effect as if taken before a notary public in this 

Territory. 

Sec. 4. Before any Commissioner shall enter upon the dis- Commissioners 
charge of his duty as such, he shall take-and subscribe an oath, subscribe an 
before some officer authorized to administer oaths, that he will 
faithfully discharge his duty as such Commissioner, which oath, 
he shall forward to the Governor, to be by him filed in the office Oath to be for 
of the Secretary of the Territory; and he shall procure such an governor and 
official seal as will make a plain and distinct impression on 
paper. 

Src. 5. It shall be the duty of the Secretary of the Territory D Duty of the 


Secretary to 

to forward a copy. of this Act to all Commissioners now acting, se send a copy of 
his ac a 

or hereafter appointed. Gummisncuers 


Sec. 6. All acts and parts of acts in conflict with the provis- 
ions of this [act] are hereby repealed. - 
This act to take effect and be in force from and after its pas- 
sage. 
[Signed,] G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 


President of the Council. 
Approved February 8, 1858. 


J. W. DENVER, 


Acting Governor. 


CHAPTER XI. 


' CIVIL PROCEDURE. 
AN ACT to establish a Code of Ciyil Procedure. 


Be it enacted by the Governor and Legislative Premi of 
, the Territory of Kansas: 


PRELIMINARY PROVISIONS. E - 
Section 1. That this Act shall be known as the Code of Civil Ste of the 
Procedure of the Territory of Kansas. 
Src. 2. "That the rule of the common law, that statutes in Manner of con- 
derogation thereof, are to be strictly construed, has no applica- À Br ee 
tion to this Code. "à provisions, and all proceedings under it, 
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shall be liberally construed, with a view to promote its object, 
and assist the parties in obtaining justice. 


TITLE I. 
FORM OF CIVIL ACTIONS. 
Distinctionbe” — So. 8. That the distinction between actions at law and suits 


it d > . a 
fins at jaw in equity, and the forms of all such actions and suits, heretofore 


polished. 
Butone form of existing, are abolished ; and in their place there shall be, here- 


ealled civil ac after, but one form of action, which shall be called a civil action. 
OFPiaintifrand Sec. 4. That, in such action, the party complaining shall be 
known as the plaintiff, and the adverse party as the defendant. 
To beno feign- SEC. 5. That there can be no feigned issues; but a question 
of fact, not put in issue by the pleadings, may be tried by a 
jury, upon an order for the trial, stating distinctly and plainly, 
Only questions the question of fact to be tried, and such order is the only au- 
tried byajury. thority necessary for a trial. 


`- TITLE I. 


TIME OF COMMENCING CIVIL ACTIONS. 
CHAPTER 1. Actionsin General. 2. Actions for the recovery of Real Property 
8. Actions other than for the recovery of Real Property. 4. General Pro- 
visions. - 
CHAPTER I. Actions in General. 
Not to apply to Suo. 6. That this title shall not apply to actions already com- 


* actions already 


commenced. menced, but the statutes now in force shall be applicable to such 
cases, according to the subject of the action, and without regard 


Not to apply in to the form ; nor shall this tijle apply, in the case of a continu- 
case of subsist- . 


ing trust. ing and subsisting trust, ‘or to an action by a vendee of real 
tt 

vendees 0 PP read property, in possession thereof, to obtain a conveyance of it. 
BEOBSEWIe . ig ; ^ S 
Repeal Sac. T. That all acts inconsistent with the provisions of this 


Act are repealed. 


Civil actions to Sec. 8. That civil actions can only be commenced within the 


be commenced 

within the periods prescribed in this title, after the cause of action shall 
period "pre 

scribed in this have accrued; but where in special cases, a different limitation 
title unless a 

different limi- is prescribed by statute, the action may be commenced accord- 
ation is pre- 

soribed bystat- ingly. 


CHAPTER IL. Actions for the recovery of Real Property. 


age i Sec. 9. That an action for the recovery of the title, or pos- 
lons r . 
roperty to Po session of lands, tenements, or hereditaments, can only be brought 
Brought wit with ] 
t wenty- one within twenty-one years after the cause of such action shall have 
accrued. : 
Sec. 10. That if a person entitled to commence any action 


for the recovery of the title or possession of any lands, tene- 


. 
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ments, or hereditaments, be, at the time his right or title shall tor one Bniet 


thi a ities to kh 
first descend, or accrue, within the age of twenty-ope years, a ities to. have 


married wéman, insane, or imprisoned, every such person may, dion PEE 


after the expiration of twenty-one years from the time his right dissbilitr. 
or title first descended, or accrued, bring such action within ten 


years after such disability is removed, and at no time thereafter. 


Szc. 11. That an action for the forcible entry and detention, pi onofforei: 


or forcible detention only, of real property, can only be brought feat Twine: 
within two years after the cause of such action shall have ""^?**7» 
accrued. 

OnaPTER IIT. Actions other than for the recovery of Real 


Property. M 
Sec. 12. That civil actions other than for the recovery of real sivil actions 
rie . . other than for 
property, can only be brought within the following periods : ee 
Src. 18. That within six years: An action upon a specialty, Within six 


or any agreement, contract, or promise in writing. mont iu writ- 
SEC. 14. That within six years: An action upon contract not Wi Within six 
in writing, express or implied; an action upon a liability created bal bal contract. - 
by statute, other than a forfeiture or penalty. years upon tiar 
SEC. 15. That within four years: An action for trespass upon h by ye ox- 
real property: An action for taking, detaining, or injuring per- orpenal INN 


1 1 i i i years for tres- 
sonal property, including actions for the specific recovery: of A apan ed 


personal property ; ; an action for injury to the rights of the proper. Also 


' covery of per- 
plaintiff, not arising on contracts and not hereinafter enumer ated; bevel property: 


In actions for 
an action for relief on the ground of fraud — the cause of action fuod onuce ve 


in such case shall not be deemed to have accrued until the dis- action not to 


the discoyery 
covery of the fraud. of the fraud, 


SEC. 16. That within one year: An action for libel, slander, TS praon 

assault, battery, malicious prosecution or false imprisonment ; pa SE is 
i : Actions w 

an action upon a statute for a penalty or forfeiture, but where statute to be 


ited by th 
the statute giving such action, presents a differént limitation, the sainte, AA 


action may be brought within the period so limited. 


SEC. 17. That an action upon the official bond or undertaking Aetion upon 


of an executor, administrator, guardian, sherif, or any other adai a 
; Sees ; ffi 
officer, or upon the bond or undertaking given in attachment, in- bondsgrven for 
. x è : attachment, 
Junction, arrest, or in any case whatever required by statute, can injunction or 
. * s arres Within 
only be brought within ten years after the cause of action shall ten years. 

: n . . i his section 
have accrued, but this section shall be subject to the qualification at the 
. . * 10n1in 
in section eight. section sight. 


SEC. 18. That an action for relief, not hereinbefore provided Actions for re- 
lief within ten 
for, can only be brought within ten years after the cause of ac- years after 


cause of acti 
tion shall have accrued. 


-= ka Pg í 


ee 


t4 


08 


Limitations 
not to run 
against ponens 
under tweniy- 
one years of 
age, and cer- 
iain other per- 
sons until dis- 
abilities are 
removed. 


Actions con- 
sidered com- 
menced at date 
of summons. 


Where service 
by publication 
is properaction 
to commence 
with date of 
first publica- 
tion. 

An attempt to 
commence an 
action deemed 
equal to the 
commen s ds - 
ment, wh 

due dillzónoe 
is used. 
Service must 
be within sixty 
days, 
Limitations 
not to run 
against ab - 
gsconding or 
concealed per- 
BOLS, 

Persons ab- 
sconding or 
concealing 
themselves -at- 
ter commence- 
ment of action, 
shall not com- 
pute such ab- 
sence in the 
limitation. 


When cause of 
action has aris- 
en in another 
State. and by 
ihelawsofsuch 
Statean nonon 
cannot 
maintained ac- 
tion not to be 
maintained in 
this Territory. 
Where judg- 
ments are re- 
versed orplain- 
tiff fail other- 
wise than upon 
the merits and 
limitation has 
expired, a new 
action may be 
commenced by 
plaintiff, or re- 
presen tative 
within one 
year. ^ 
A payment up- 
on acontractor 
a promise in 
writing limita- 
tion to com- 
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SEc. 19. That if a person, entitled to bring any action men- 
tioned in this chapter, except for a penalty, or a forfeiture, be 
at the time the cause of action accrued, within the age of twenty- 
one years, a married woman, insane, or imprisoned, every such 
person shall be entitled to bring such action within the respective 
times limited by this chapter, after such disability shall be re- 
moved. 

COuaprER IV. General Provisions. 

Sec. 20. That an action shall be deemed commenced within 
the meaning of this title, as to each defendant, at the date of the 
summons which is served on him, or on a co-defendant who is a 
joint contractor, or otherwise united in interest with him; where 
service by publication is proper, the action shall be deemed .eom- 
menced at the date of the first publication, which publication 
must be regularly made. An attempt to commence an action 
shall be deemed equivalent to the commencement thereof, within 
the meaning of this title, when the party faithfully, properly and 
diligently endeavors to procure a service ; but such attempt must 
be followed by service within sixty days. 

Sec. 21. That if, when a cause of action accrues against a 
person, he be out of the Territory, or has absconded, or con- 
cealed himself, the period limited for the commencement of the 
action shall not begin to run until he comes into the Territory, or 
while he is so absconded or concealed ; and if after the cause of 
action accrues, he depart from the Territory, or abscond, or con- 
ceal himself, the time of his absence or concealment shall not be 
computed any part of the period within which the action must be 
brought. 

Src. 22. That where the cause of action has arisen in another 
State or country, between non-residents of this Territory, and by 
the laws of the State or country where the cause of action arose, 
e an action cannot be maintained thereon by reason of lapse of time ; 
no action can be maintained thereon in this Territory. 

Sec. 23. That if any action be commenced within due time, 
and a judgment thereon of the plaintiff be reversed, or if the 
plaintiff fail in such action, otherwise than upon the merits, and 
the time limited for the same shall have expired, the plaintiff, or 
if he die and the cause of action survive, his representatives may 
commence a new action within one year after the reversal or 
failure. 

Src. 24. That in any case founded on contract, when any part 
of the principal or interest shall have been paid, or an acknowl- 
edgment of an existing liability, debt, or claim, or any promise 
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+ 


to pay the same, shall have been made, an action may be brought menoe after 


uch payment 
on such case within the period prescribed for the same, after sch or promise, 


payment, acknowledgment or promise ; but such aenea edeni 
or promise, must be in writing, signed by the party to be charged 
thereby. d 
TITLE IH. 
PARTIES TO CIVIL ACTIONS. 


Suc. 25. That every action must be prosecuted in the name of Actions must 
be brought in 


` the real party in interest, except as otherwise provided in section the name of 
the real party. 
twenty-seven. 


Sac. 26. That in the case of an assignment of a thing in ac- Setoffs to, be 
ood against 


tion, the action by the assignee shall be with prejudice to any assignee, ex z 


set-off or other defence now allowed; but this section shall not pegotiable 


: tes, &c., 
apply to negotiable bonds, promissory notes, or bills of exchange, sorynotes. &c., 


transferred in good faith and upon good consideration, before fore due. 
due. 


Sec. 27. That an executor, administrator, guardian, trustees g xecu tors, 
I G 
B of an express trust, a person xdi whom, or in whose name, a Agonis, oper" 
contract is made for the benefit of another, or a person expressly od by, statute, 
authorized by statute, may bring an action without joining with tions wii ut 
| him the person for whose benefit it is prosecuted. Officers may heme of the 


arty interest- 

sue and be sued in such name as is authorized by law, and official ea ed. DON 
s e 
bonds may be sued upon in the same way. sued as author- 

12e y iaw. 

E Sec. 28. That when a married woman is a party, her husband A married wo- 
E man must be 
[ must be joined with her; except when the action concerns her joined with her 
A usband, ex- 
| separate property, she may sue without her husband, by her next cept when ac- 
tion concerns 


| friend. When the action is between herself and her husband, her separate 
? property, may 


| she may sue or be sued alone ; but in every such action other than sue by her next 


E ; ] friend. 
| for divorce or alimony she shall prosecute and defend by her next Actions be: 
= friend. and wife may 
| be alone or by 
B Suc. 29. That if a husband and wife be sued together, the wife Wife's next 
| may defend for her own right ; and if-the husband neglect to de- Wife may de, 
[ fend, she may defend for his right also. 25d UMMESUE 
Szc. 80. That the action of an infant must be brought by his Agtion for an 


| guardian or next friend. When the action is brought by his next Poua Ria Pr 


i friend the court has power to dismiss it, if it is not for the benefit Wren. 


B of the infant, or to substitute the guardian of the infant, or any Rese ‘ea 


E person as ihe next friend. boned oC 
B Sec. 31. That the guardian, or next friend, is liable for the Guardian lia- 
ii costs 
@ costs of the-action brought by him, and when he is insolvent, the Security mà ay 
® require 


E court may require security for them. Either may be a aes May be & wit- 
B in an action brought by him. 
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+ 
Defence of an Snø. 32. That the defence of an infant must be by a guardian 


by a guardian for the suit, who may be appointed by the court in which the ac- 
Such guardian tion is prosecuted, or by a judge thereof, or by a Probate Judge. 


pointed by the Mhe appointment cannot be made until after service of the sum- 


mons in the action, as directed in this Code. 
oop anes Src. 33. That the appointment may be made upon the appli- 


npon applica” cation of the infant, if he be of the age of fourteen years, and 


if fourteen 


years old: apply within twenty days after the return of the summons. If 


teen, may be he be under the age of fourteen, or neglect so to apply, the ap- 


aPPlicatan of pointment may be made upon the application of any friend of the 


fue infant, or on that of the plaintiff in the action. 
Al persons in 


interestmay be DEC. 94. That all persons having an interest in the subject of 


in Sotto 88 the action and in obtaining the relief demanded, may be joined as 


plaintiffs, except as otherwise provided in this title. 
Any person 


claiminginter- SEC. 95. That any person may be made a defendant, who has 
est, or who 1s . E » CE 
anecessarypar- OF Claims an interest in the controversy adverse to the plaintiff, 
tytoacomplete 


defence may be or who is a necessary party to a complete determination or settle- 
joined in ac- 


tion. ment of the question involved therein. 


ben o Sec. 80. That of the parties to the action, those who are 


ib 
mustbejoined. | (eod in interest must be joined, as plaintiffs, or defendants ; 
If the consent 


of one who but if the consent of one who should have been joined a plaintiff, 
should be join- 


ed as plaintiff cannot be obtained he may be made a defendant, the reason being 
cannot he ob- 


isined, e may stated in the petition. 


de- 
fendant. 
fondant. ich DEO. 87. That when the question is one of common, or general 


one or more interest of many, persons, or when the parties are very numerous, 


fendforall. and it may be impracticable to bring them all before the court, 
one or more may sue or defend for the benefit of all. 
Parties liable 


upon one ob- SEO. 88. That persons severally liable upon the same obliga- 
ligation may be 
sued | together tion or instrument, including the parties to bills of exchange md 


iiam promissory notes, may all or any of them, be included in the same 
action, at the option of the plaintiff. 


When actions Sno. 39. That an action does not abate by the death, marriage 


or other disability of a party, or by the transfer of any interest 
therein, during its pendency, if the cause of action survive or con- 
Upon tlie mar- 


riage ot a fe- tinue. In case of the marriage of a female party, the fact being 
male, her hus- 

band may be suggested on the record, the husband may be made a party with 
‘ction may be his‘wife, and in the case of the death or other disability of a 
eie h by party, the court may allow the action to continue by, or against 


tives. 
Lives. ss of his representative or successor in interest. In case of any other 


transfer, action 
Eb contin: transfer of interest, the action may be continued in the name of 


NOR. a E the original party, or the court may allow the person to whom 


nal ies the transfer is made, to be substituted in the action. 


PESE. 


^h ded 
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Sec. 40. That the court may determine any controversy be- Matters preju- 
dicial to per- 


tween parties before it, when it can be done without prejudice to sons, not par- 
ties to the suit 


the rights of others, or by saving their rights ; but when a deter- may ko pe deter 


mination of the controversy cannot be had without the presence ther presence. 
of other parties, the court must order them to be brought in. 


Seo. 41. That when, in an action for the recovery of real or In actions on 
real property, 


personal property, any person having an interest in the property, persons beyine 


applies to be made a party, the court may order it to be done. mans Dates 


Szo. 42. That, upon affidavit of a defendant before answer, When the 


court may 


i i +a. make orders 
in any action upon contract, or for the recovery of personal pro- Rake eri ers 


perty that some third party, without collusion with him, haa or 8 pf money. 


A . or of payment 
makes a claim to the subject of the action, and that he is ready cour 


to pay or dispose of the same, as the court may direct, the court ` : 
may make an order for the safe-keeping, or for the payment, or 
deposit in court, or delivery of the subject of the action, to such 


person as it may direct, and an order requiring such third party Court, may or- 
: : ; ; A ; < dera third par- 

to appear in a reasonable time, and maintain or relinquish his ty claiming, to 
. : . . maintain or re- 
claim against the defendant. If such third party, being served linguish his 


š 2)m. 
i o d heriff, or such other person as the If such third 
with a copy of the order, by s ? er person as Dodd 


court may direct, fail to appear, the court may declare him barred pear, the court 
may declare 


of all claim in respect to the subject of the action, against the him barred. 
defendant therein. If such third party appear, he shall be al- If such third 


partyappearhe 


lowed to make himself defendant in the action, in lieu of the Shall be allow- 


original defendant, who shall be discharged from all liability to defendant. 


Original defen- 


either of the other parties in respect to the subject of the action, dnt in such 


upon his compliance with the order of the court for the payment, (tiia from 
deposit, or delivery thereof. i 
* Neo. 48. That, the provisions of the last section shall be ap- Provisions of 


last section ap- 


: : d : plicable to offi- 
plicable to an action brought against a sheriff, or other officer, Pacage to of 


for the recovery of personal property, taken by him under execu- 67! of personal 


tions, or for the proceeds of such property so taken, and sold by: 
him. And the defendant in any such action, shall be entitled to Defendant, en- 


the benefit of those provisions against the party in whose favor Deora 


the execution issued, upon exhibiting to the court the process 1 whose favor 
under which he acted, with his affidavit that the property for the ?:*d- 
recovery of which, or its proceeds, the action is brought, was - 
taken under such process. E 

Sro. 44. That, in an action against a sheriff or other officer, Aetion ego 
for the recovery of property taken under an execution and re- of replevim; 
plevied by the plaintiff in such action, the court may, upon pgmit the de- 
application of the defendant and of the party in whose favor the Substituted by 
execution issued, permit the latter to be substituted as the de- 


fendant, security for the cost being given. 
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TITLE IV. 


THE COUNTY IN WHICH ACTIONS ARE TO BE BROUGHT. 


Gauses must be SEC. 45. That, action for the following causes, must be brought 


tyinwhich 1 in whi ion is si 5 
countyinwhich in the county in which the subject of the action is situated, ex 


action issitua- cent as provided in section forty-six: 1. For the recovery of 


For recovery of real property, or of any estate, or interest therein: 2. For the 


FOr Ric” partition of real property : 9. For the sale of real property under 


forsale of best a mortgage, lien, or other incumbrance or charge. 


incumbrance. Sho, 46. That the real property, the subject of the action, be 
an entire tract and situated in two or more counties, or if it con- 


When Real Es- sist of separate tracts, situated in two or more counties, the action 
tate ig situated š E . 

in two or more may be brought in any county, in which any tract or part thereof 
couniie3 xetion 


may bea eith- is situated, unless it be an action to recover the possession there» 


cover possess- of, And if the property be an entire tract, situated in two or 


ion. : $ . 
more counties, an action to recover the possession thereof, may 


Action for pos- e brought in either of such counties ; but if it consists of sepa- 


tate,when i I ia 
onac rate tracts in different counties, the possession of such tracts must 


must bein each 3 z . 

county. be recovered by separate actions, brought in the counties where 
Actions to à . : 

compel specific they are situated. An action to compel the specific performance 
performance o : 

sale may be of a contract of sale of real estate, may be brought in the county 
brought where 


defendants re- where the defendants, or any of them reside. 


When action — SEC. 47. That, actions for the following causes, must be 
must be brou't 


wherethecause brought in the county where the cause, or some part thereof 
of action arose, ‘ 


arose : 


For recovervof — 1. An action for the recovery of a fine, forfeiture, or penalty, 


a er ceed imposed by a statute; except that, when it is imposed for an 


bounding Awo offence committed on a river, or other stream of water, or road, 


it b ? * [4 Y ES * * 

inather, ^^" which is the boundary of two or more counties, the action may 
be brought in any county bordering on such river, water course, 
or road, and opposite to the place where the offence was com- 
mitted : 

Also action 8 2. An action against a public officer, for an action by him in 

ans virtue or under color of his office, or for a neglect of his official 
duties : 

Action on ofi- 3, An action on the official bond or undertaking of a public 
officer. l 

E EATUR Src. 48. An action other than one of those mentioned in the 

elo has its first three sections of this chapter, against a corporation created 

principalofice. by the laws of this Territory, may be brought in the county in 

Actionsagainst Which it is situated or has its principal office or place of business ; 

panies may bo but if such corporation be an insurance company, the action may 

rou where L M 
cause of action be brought in the county where the cause of action, or some part 


arose, 
thereof, arose. 


E 
E 
E 
E 
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j i ilr Actionsagainst 
Szc. 49. That an action against a railroad company, or an gctions: oe 


: i m t 
owner of a line of mail stages or other coaches, for an injury to dr Uo iS 


persons or property upon the road or line, or upon a liability as fprough which 


a carrier, may be brought in any county through or into which 
said road or line passes. 
Sec. 50. That, an action other than one of those. mentioned Actiousagainst 


turnpike com- 


in the first three sections of this chapter, against a turnpike road Pany in any 


company, may be brought in any county in which any part of 32y partofsaid 
the road lies. 
Suc. 51. That, the provisions of this chapter, shall not apply Slee wae 


in the case of any corporation created by a law of this Territory, cepted by their 
whose charter prescribes the place where alone a suit against such "^7 
corporation may be brought. 


SEc. 52. That an action, other than one of those mentioned Actionsagainst 
non-resid en ts 


1 i P thi i -resi or foreign cor- 
in the first three sections of this chapter, against a non-resident or foreign cor- 


of this Territory or a foreign corporation, may be broughtin any $?* * es 


county in which there may be property of, or debts owing to, 2 bo proper er- 
said defendant, or where said defendant may be found, but if Aetna 


said defendant be a foreign insurance company, the action may foreign, insur- 


be brought in any county where the cause, or some part thereof, m tpa oust 
where the 
arose. cause arose. 
Sec. 53. That, every other action must be brought in the All other e- 
county in which the defendant, or some one of the defendants, brought m the 
resides, or may be summoned. defendant ro- 


Sec. 54. That in all cases, in which itshall be made to appear Chango of ven- 
io the court, that a fair and impartial trial cannot be had in the “ 
county where the suit is pending, the court may change the place 
of trial, to some adjoining county. 


TITLE V. 
COMMENCEMENT OF A CIVIL ACTION. 
CnarTER 1. Manner of commencing Civil Action. 2. Service of Summons. 
CHAPTER I. Manner of commencing Civil Action. 


Sec. 55. That, a civil action must be commenced by filing in Manner in- 
which civil ao- 


the office of the clerk of the proper court, a petition and causing tion mus t be 


a summons to issue thereon. " 


SEO. 56. That, the plaintiff shall, also, file vith the clerk of Freoipe to be 
the court a precipe, stating the names of the parties to the ao- clerk. 
tion, and demanding that a summons issue thereon. 


SEC. 57. That, the summons shall be issued by the clerk, shall pr obe 


be under the seal of the court, ffom which the same shall issue, i under 


and shall be signed by the clerk, court. 
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| { ii. Style of sum- Tts style shall be, ‘‘ The Territory of Kansas, county," 
"j ' ; When to be and it shall be dated the day it is issued. It shall be directed to 
E] 


» Directed to the the sheriff of the county, and command him to notify the defend- 
Defendant to ant, or defendants, named therein, that he, or they have been 


What thesum sued, and must answer the petition filed by the plaintiff giving 


fs contain his name, at a time stated therein, or the petition will be taken 


Inanactionfor 48 true, and judgment rendered accordingly: and where the .ac- 
monnt must be tion is for the recovery of money only, there shall be endorsed on 
wit. the writ, the amount to be furnished in the precipe, for which, 


The amount with interest, judgment will be taken, if the defendant: fail to 
n 
to bo adjudged answer. If the defendant fail to appear, judgment shall not be 


cee to rendered for a larger amount and the costs. 
Whenactionis — SEO. 58. That, where the action is rightly brought in any 


brought in any 


county sum- çi j isi i 
county Sum- county, according to the provisions of title four, a summons 


sue to any de- ] . g 
sue to any de- shall be issued to any other county against any one or more of 


other county. the defendants, at the plaintiff's request. 


hen time for 


* guitignotfixed Spo, 59. That, when the time for bringing parties into court 


summons to be ig not fixed by statute, the'summons shall be returnable on the 


2nd Monday second Monday after the day of its date; but where it issued to 


When issued to any other than the county in which the action is brought, it may 


er be made returnable, at the option of the party having it issued, 
$i ueri after on the third or fourth Monday after its date. It shall state the 
Whe writ is day of the month on which it is returnable. 

moned” Sec. 60. That, when a writ is returned ** not summoned,” 
boiemed. a other writs may be issued, until the defendant or defendants 
issued to co- shall be summoned, and when defendants reside in different 


* Ld . - + LÀ 
different coun- counties, writs may be issued to such counties at the same time. 
tiesatthe same 


ener De CHAPTER 2. Service of Summons—d Actual Service. 


served hy QE. Sc. 61. That the summons shall be served by the officer to 
ind oe whom it is directed, who shall endorse on the original writ the 
spanner ornare: time and manner of service. It may be also served by any per- 
Officer, may SON not a party to the action, appointed by the officer to whom 
tothe action to it is directed. The authority of such person shall be endorsed 
gerve & sum- m" va v 
mons by en- On the Writ, when the writis served by a person appointed by 
'orsing a Or- E ES a . e 

ity on ihe writ, the officer to whom it is directed, or when the service is made 


or service, out out of this Territory, the return shall be verified by oath or 
of ihe Terri- 


tory, must be affirmation. 
under oath. 


Service shall Nec. 62. That the service shall be by delivering a copy of the 


be by personal 

delivery of writ 

UA leavin z Summons to the defendant personally, or by leaving one at. his 

€ . . 

ual, place | of usual place of residence, at any time before the return day. 
usiness before 

return day. Sec. 63. That, in all cases, the return must State the time 

Return must d 

always state and manner of service. 

time and man- 

ner of service, 
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qd 


Sec. 64. That the officer to whom the summons is directed Summons must 


must return the same at the time therein stated. the writ, o, m 
Sro, 65. That an acknowledgment on the back of the sum-- ment on the 
ac [6 e 


ntary appearance of a defendant, is equivalent 
mons, or the voluntary app f fenda quivalen a moe 


* 1 to gervice. service. 


Sec. 66. That a summons against a — may be served. VM pid] 


a upon the President, Mayor, Chairman of the Board of Directors, atgn shall be 
or Trustees, or other chief officer; or, if its chief officer is not 


ME found in the county, upon its Cashier, Treasurer, Secretary, 


Clerk or managing Agent; or, if none of the aforesaid officers, 

can be found, by a copy left at the office, or usual place of 

business of such corporation, with the person having charge 

thereof. EET 
SEC. 67. That where the defendent is an incorporated insur- an insürabce 


company may 
ance company, and the action is, brought in a county in which be pen dis 


there ig an agency thereof, the service may be upon the chief 
officer of such agency. 
i : A Service may he 
Sec. 68. That, where the defendant is a foreign corporation, mane upon the 
having a managing agent m this Territory, the service may be eign corpora 
upon such agent. Mande if sees 
Sec. 69. That, when the defendant is a minor, under the age vice upone mi- 
of fourteen years, the service must be upon him and upon his teen years. 
guardian or father, or if neither of these can be found, then 
upon his mother, or the person having the care or control of the 
infant, or with whom he lives. If neither of these can be found, 
Over fourteen 
or if the minor be more than fourteen years of age, service Qn years. 
him alone shall be sufficient. The manner of service may be 
the same as in the case of adults. 


CONSTRUCTIVE SERVICE. When, genie 


Sec. 70. That services may be made by publication. in either "$t 
of the following’cages: In actions brought under the forty-fifth 
and forty-sixth sections of this Code, where any or all of the 
defendants reside out of the Territory. In actions brought to 
establish or set aside a will, where any or all the defendants 
reside out of the Territory. In actions brought against a non- 
resident of this Territory, or a foreign corporation, having in ~ 
this Territory property or debts owing to them, sought to be 
taken by any of the provisional remedies, or to be appropriated 
in any way. In actions which relate to, or the subject of which 
is, real or personal property in this Territory, where any defen- 
dant has or claims a lien or interest, actual or contingent, there- 
in, or the relief demanded consists wholly or partly in excluding 
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him from any interest therein, and such defendant is a non-resi- 
dent of the Territory or a foreign corporation ; and in all actions 
where the defendant, being a resident of the Territory, has de- 
parted therefrom, or from the county of his residence, with 
intent to delay or defraud his creditors, or to avoid the service 


of. a summons, or keeps Rimak concealed therein with the like 


When service 3 E x 
is madebypub- intent. 


ligation, alida” Sec. T1. That, before service can be made by publication, an 
filed, 60. affidavit must be filed, that service of a summons cannot be 
made within this Territory, on the defendant or defendants, to 
be served by publication, and that the case is one of those men- 
tioned in the preceding section. When such affidavit is filed, the 


Service bypub- party may proceed to make service by publication. 
lication must 


be six weeks in g 
in ‘Szo. 72. That the publication must be made six consecutive 


th t L] . . . 
aere Shton Weeks, in some newspaper printed in the county where the peti- 


x ded co no tion is filed, if there-be any printed in such county; and if 
newspaper in 

ihe county, there be not, in some newspaper printed in this Territory, of 
pewspaper ^im general circulation in that county. It must contain a summary 
What such Statement of the object and prayer of the petition, mention the 
pu pleas. court wherein it is filed, and notify the person or persons thus to 


Service | sball be served when they are required to answer. 


complete when — So. 78. That service by publication shall be deemed complete 


rae py kt when it shall have been made in the manner and for the time pre- 
DE. of the scribed in the preceding section; and such service shall be proved 


go by the afidavit of the printer, or his foreman or principal clerk, 


Where service "son i5 
Where service or other person knowing the same 


may be made, — SEO. 74. That, in all cases where service may be made by 
ico may lie : : : . 
nes p ontot the publication, personal service of a copy of the summons ‘and 
Pasties against complaint may be made out of the Territory. l 

ments have SEO. 75. That a party against whom a judgment or order has 
been rendered 


br service by been rendered, without other service than by publication in a 
publication 


only, may have newspaper, may, at any time within five years after the date of 
thecase opened 


within five the judgment or order, have the same opened, and be let in to 
years by giving 


notice, ilingan défend. Before the judgment or order shall be opened, the ap- 
paying costs. plicant shall give notice to the adverse party of his intentions to 
/ make such an application, and shall file a full answer to the 
petition, pay all costs, if the court require them to*be paid, and 

make it appear to the satisfaction of the court, by affidavit, that 

Titles to prop: during the pendency of the action, he had no actual notice there- 


by such dude of, in time to appear in court and make his defence ; but the title 
M ceedings to any property, the subject of the judgment or order sought to 


under this sec- bo opened, which by it, or in consequence of it, shall have passed 


=“ 
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to a purchaser in good faith, shall not be affected by any pro- 


'eeedings under this section, nor shall they affect the title of any Adverse party 


shall be allow- 


property sold before judgment under an attachment. The ad- ed io present 


verse party, on the hearing of an application to open judgment zits showin 
or order, as provided by this section, shall be allowed to present notice. 
counter affidavits, to show that during the pendency of the action, 

the applicant had notice thereof in time to appear in court, and 


Manner of ger- 
make his defence. vice on ur- 


Sec. 76. That, in actions where it shall be necessary to make Toora Damis 
the heirs or devisees of any deceased person defendants, and it Y ">e court 
shall appear by the affidavit of the plaintiff annexed to his peti- 
tion, that the names of such heirs or devisees or any of them, 
and their residence, are unknown to the plaintif, proceedings 
may be had against such unknown heirs or devisees, without 
naming them, and the court shall make such order respecting 
service as may be deemed proper. If service by publication be 


: * et! 1 Manner of pro- 
ordered, the publication shall not be less than six weeks. l seedings whera 
So. 77. That, where the action is against two or more de- tere ate two 


fendants, and one or more shall have been ‘served, but not all of a e then 


them, the plaintiff may proceed as follows: ave been serv- 


Ü i 

1st. If the action be against defendants jointly indebted upon pyseionatet: 

ceed against 

contract, he may proceed against the defendants served, unless the t those served 
; : : i unless preven 

court otherwise direct. : ed by the court, 


2nd. If the action be against defendants severally liable, he dants are seve 
may, without prejudice to his rights against those not served, Proceed against 
proceed against the defendants served in the same manner as if ition ga 
they were the only defendants. gainst the oth- 


Seo. 78. That, when the summons has been served, or publi- fter summons 
eation made, the action is pending, so as to charge third persons ts cheese third 


with notice of its pendency, and while pending, no interest can Rutice, 2 


be aequired by third persons in the subject matter thereof, as ep tide 

against the plaintiff's title. interest in the 
Seo. 79. That when any part of real property, the subject 

matter of an action, is situated in any other county or counties Certified copies 


judgment 


than the one in which the action is brought, a certified copy of must bes te 


the judgment in such action must be recorded in the Recorder’s Sqnties before 
office of such other county or counties, before it shall operate **2°te- 
therein as notice, so as to charge third persons, as provided in Jadement anf. 
the preceding section. It shall operate as such notice, without fondee ^" 
record, in the county where it is rendered ; but this section shall 

not apply to actions or proceedings under any statute now in 


force, which does not require such record. 
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TITLE VI. E 
JOINDER OF ACTIONS. 
Several lene So. 80. That the plaintiff may unite several causes of actions 


action 


be ops in the same petition, whether they be such as as have heretofore 


tion, in the fol- been denominated legal or equitable, or both, when they are in- 

cluded in either one of the following classes : 

ist. The same transaction; or transactions connected with 
the same subject of action. 

9nd. Contracts, express or implied. 

9d. Injuries, with or without force, to person and SORS. 
or either. 

4th. ‘Injuries to character. 

5th. Claims to recover the possession of personal property, 
with or without damages for the withholding thereof. 


6th. Claims to recover real property with or without damages ; 
for the withholding thereof, arid the rents and profits of the same. 

Tth. Claims against a trüstle, by virtue of a contract or by 
operation of Jaw. 


Ganses ‘of ac. Seo. 81. That the causés of action so united must affect all 


portion cul all the parties to the action, and not require different places of trial. | 


eed in one 

rite TITLE VII. 

l PLEADINGS IN CIVIL ACTIONS. 

CnarrER 1. Pleadings in general. .2. The petition. 8. Demurrer. 4. Answer 
5. Reply. 6. General Rules of Pleading. T. Mistakes in Pleading and 
Amendments. | 

OuaprTER I. Pleadings in General. | 
Sec. 82. That the pleadings are the written statements by the 
parties of the facts, constituting their respective claims and 


à 
: ° defences. 
; 
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Ralesof plead- — Sgo. 88. That the rules of pleading, heretofore existing in 


ings in cii 


gotions abol- civil actions, are abolished ; and hereafter the forms of pleading 


in civil actions in courts of record, and the rules by which their 
sufficiency may be determined, are those prescribed by this Code. 


Kae pennies, al- So. 84. That the only pleadings allowed are 1. The petition 
i *Benanen De., by tke plaintiff. 2. The answer or demurrer by the defendant. 
d ener onde s. The demurrer or reply by the plaintiff. 

wr -What wast’ be CHAPTER 2. `The Petition. 


contained vin SEC. 85. That the petition must contain 1. The name of the 
court, and the county in which the action is brought, and the 
names of the parties, Plaintiff and Defendant, followed by the 
"word «Petition? 2. A statement of the facts constituting the 
cause of action, in ordinary ‘and concise language,’ and without 
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repetition. 9. A demand of the relief to which the party sup- 

poses himself entitled. If the recovery of money be demanded, 

the amount thereof shall be stated; and if interest thereon be B 
claimed, the time from which interest is to be computed, shall 

be also stated. 

Szo. 86. That, where the petition contains more than one Bagh cause of 
cause of action, each shall be separately stated and numbered. — Sspa7stels stat- 

CHAPTER 8. Demurrer. 

Seo. 87. That the defendant may demur to the petition only eames ee 
when it appears on its face either, 1. That the court has no Potion” "e 
jurisdiction of the person of the defendant, or the subject of 
the action, 2. That the plaintiff has not legal capacity to sue. 

3. That there is another action pending between the same parties 
for the same cause. 4. That there is a defect of parties, plain- 
tiff or defendant. 5. That several causes of action are improp- 
erly joined. 6. That the petition does not state facts sufficient 
to constitute a cause of action. 
SEc. 88. That the' demurrer shall specify distinctly the Repurrormust 


grounds of objection to the petition. Unless it do so, it shall Sounds of ob-. 


be regarded as objecting only that the petition does not state gone seas 


facts sufficient to constitute a cause of action. xs 
Sec. 89. That when any of the defects enumerated in section 
eighty-seven do not appear upon the face of the petition, the 


objection may be taken by answer, and if no objection be taken {f n9 obicetion 


either by demurrer or answer, the defendant shall be deemed to 3525 shall be 


have waived the same, except only the objection to the jurisdic- Zo, exceptio 


tion of the court, and that the petition does not state facts suf- ton ae Mile 


ficient to constitute a cause of action. court. 


Src. 90. That, when a demurrer is sustained on the ground Presse of mis- 


of misjoinder of several causes of action, the court, on motion fan ‘Be gott 


of the plaiptiff, shall allow him, with or without costs, in its dis- pani to filo 
cretion, to file several petitions, each including such of said "?"* 


i . y se : : Each cause t 
causes of action as might have been joined; and an action shall We doaketed © 


| "e be docketed for each of said petitions, and the same shall be proceed, wath- 


urther 


proceeded in without further service. service, 
Plaintiff may 


| Sec. 91. That the defendant may demur to one or more of jomuron ens 
| the several causes of action stated in the petition, and answer to ced paseo “to 
the residue. others, 
CHAPTER IV. Answer, | 
SEC. 92. That the answer shall contain, 1. A general or spe- What the an- 


E. y à À a swer shall con- 
cific denial of each material allegation of the petition contro- tain. a 


ME verted by the defendant. 2. A statement of any new matter 
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constituting a defence, counter-claim or set-off, in ordinary and 
concise language, and without repetition. 
Defendantmay Src. 98. That the defendant may set forth in his answer as 
set forth either 


legal or equita- 1 - 
legal oreguits. many grounds of defence, counterclaim and set-off as he may 


defence or both + i 
defence or both have, whether they be such as have been heretofore denominated 


he separately legal or equitable, or both; each must be separately stated and 
numbered, and they must refer in an intelligible manner to the 
causes of action which they are intended to answer. 


‘What the set : : - : 
yee e tr Sec. 94. That the counterclaim mentioned in the last section 


claim must be. must be one existing in favor of a defendant and against a plain- 
"tiff, between whom a several judgment might be had in the action, 
and arising out of the contract or transaction set forth in the 
petition as the foundation of the plaintiffs claim, or connected 
with the subject of the action. á 
When costs in — SEO. 95. That if the defendant omit to set up the counter- 


guch case can- 


ot be recover- j a i intiff ji 
not be recover- claim or set-off, he cannot recover costs against the plaintiff in 


dant. any subsequent action thereon ; but this section shall not apply 
to causes of action which are stricken out of or withdrawn from 
the answer, as provided in sections ninety-six and one hundred 
and nineteen. 


When anew BHO. 96. That, when it appears that a new party is necessary 


sary to a final to isi : : 
gary to a final to a final decision upon a counterclaim, the court may either 


paw porty may permit the new party to be made by a summons, to reply to the 


or the counter counterclaim, or may direct the counterclaum to be stricken out 


out at the dis’ of the answer, and made the subject of a separate action. 
ours. of ean Sec. 97. That a set-off can only be pleaded in an action 
only be Pleade? founded on contract, and must be a cause of action arising upon 
aed ate contract or ascertained by the decision of the court. 

of action upon. 


contract. SEC. 98. That, when it appears that a new party is necessary 


to a final decision upon the set-off, the court shall permit- the 
Now parties new party to be made, if it also appear that, owing to the in- 
yi opment the solvency or non-residence of the plaintiff, or othér.cause, the 
of the peint defendant will be in danger of losing his claim, unless permitted 
fondant to- loge 
his set off. | to use it as a set-off. 


Src. 99. That, when cross demands have existed between per- 
sons under such circumstances, that if one had brought an action 

Cross demands 
or counter against the other, a counterclaim or set-off could have been set 


claims not t 


be annulled by by up, neither can be deprived of the benefit thereof by the assign- 


death. . ment or death of the other; but the two demands must be Teil 


compensated so far as they equal each other. 


tan of A ^ 
Guardin ofan — Sec. 100. That the guardian of an infant or person ofa 
‘attorney for a unsound mind, or attorney for a person in prison, shall deny in 


owt te Th E 


a Í the answer all the material allegations of the petition prejudicial ‘prisoner, shall 


: [ stituting a counter-claim or set-off, the plaintiff may reply to & 
| such new matter, denying generally or specifically each allega- reply, and may 
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he an- 
swer all alle 
to such defendant: , Pond oni 


CHAPTER V. Reply. } ial to defen- 
Src. 101. That there shall be no reply, except upon the alle- Respecting re- 


B gation of a counter-claim or set-off, in the answer. 


SEc. 102. That when the answer contains new matter, con- Respectingnew 
` merter in the 


nswer 
Plaintiff In&y 


vs i : i ring in new 
tion controverted by him, and he may allege in ordinary and matter c Es 


concise language and without repetition, any new matter not matter in the 
inconsistent with the petition, constituting a defence to such 
new matter in the answer; or he may demur to the same for [inti may 


demur to new 
insufficiency, stating in his demurrer the grounds thereof; and matier senine 


he may demur, to one or more of such defences set up in the grounds 9E ges 
answer, and reply to the residue. 


CHAPTER VI. General Rules of Pleading. ui 
Sec. 108. That the answer or demurrer by the defendant Time of fii 


answers an 


shall be filed on or before the third Saturday, and the reply or "P 
demurrer by the plaintiff on or before the fifth Saturday after 
the return day of the summons or service by publication. 


Sec. 104. That the court, or the judge thereof in vacation, Time, of filing 


> answer or reply 


for good cause shown, may extend the time for filing an answer My beertend 


or reply, upon such terms as may be just. 2s for oanse, 


SEC. 105. That every pleading in a‘court of record must be 
subscribed by the party or his attorney.. 


Src. 106. That every pleading of fact must be verified by Pleadings must 


the affidavit of the party, his agent or attorney. A pleading aidait. a 
us eadin 
verified as herein required shall not be used against & party in shall Quot be 
2 rimi- 
any criminal prosecution, or action, or ‘proceedings for a penalty aper s 


ff 
or forfeiture, as proof of a fact admitted or alleged in such adinitted d or al- 


pleading, and such verification shall not make other or greater: 
proof necessary on the side of the adverse party. 


Sec. 107. That the verification mentioned in the last section Veri fie dogtiom 
shall not be required to the answer of a guardian defending for quired from a 
an infant or person of unsound mind, or a person imprisoned, fending, agg 
nor in any case where the admission of the truth of a fact UR Deere 
stated in the pleading might subject the party to a criminal gi co minal groso: 


penal prosecution. 


SEC. 108. That if there be several persons united in interest May be made 


and pleading together, the affidavit may be made by any one of eral persqna Jn 
such parties. 


- 


ti 
t 
b 


ga 
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Statement ge Beo. 109. That the affidavit shall be sufficient if it state that 
of afüdavitsuf- the affiant believes the facts stated in the pleading to be true. 


When's party Smc. 110. That in alt cases where the party pleading is a 


dent of or sb” non-resident of the county in which the action is brought; ‘or if 


county the or- 


iginal verifica- he shall be absent from the county where the pleading is filed, 
the. miss an affidavit made before filing the pleading, stating the substance 
facts to e 


RPSL in- of the facts afterwards inserted in the pleading, shall be a suffi- 


Must be fied cient verification. Such affidavit shall be filed with the pleading 
ing verifed. intended to be verified théreby. 


Afidavit may Sec. 111. That the affidavit verifying pleadings may be made 
t ear before any person before whom a deposition might be taken, and 


take depoi- myst be signed by the party making the same, and the officer 


jp a before whom the same was taken, shall certify that it was sworn 


ing same, nd to or affirmed before him, and signed in his presence ; the certi- 
officer before ficate of such officer, signed officially by him, shall be evidence 


wade; soate that the affidavit was duly made, that the name of the officer 
uidens, "°° was written by himself, and that he was such officer. 


Does not apply Sec. 112. That the verfication of the pleading does not. apply 


omod except ‘to the amount claimed except in actions founded on contracts, 


founded on express or implied, for the payment of money only. 
Inomov oniy, ^. of Sc. 118. That, when the affidavit is made by the agent or 


ageat or attor: attorney, it must set forth the reason why it is not made by the 
forth reason for fot party himself. It can be made by the agent or attorney, only 


Cases in which 1. When the facts are within the personal knowledge of the 


the affidavit 


maybe madeby agent or attorney. 2. When the plaintiff is an infant, or of 
agent or attor- 


ney. . unsound mind, or imprisoned. 3. When the pleading to be 
verified is founded upon a written instrument for the payment of 
money only, and such instrument is in the possession of the 
agent or attorney. 4. When the party is not a resident of, or is 


absent from the country. 
piatepems {2 — Sec. 114. That, in the construction of any pleading, for the 


construed — purpose of determining its effect, its allegations shall be liber- 
y construed, with a view to substantial justice between the 


arties. 
uus ‘tha Src. 115. That all fictions in pleadings are abolished. 
ed, 


B Suc. 116. That the title of a cause shall not be changed in 


- any of its stages. 


TARE ET Src. FIT. That, if the action, counter-claim, or set-off be 


ments or evi founded on account ór on a note, bill or other written instrument, 


with the plead: as evidence of indebtedness, a copy thereof must be attached to, 
nw and filed with the pleading. If not so attached and filed, the 
reason thereof must be shown in the pleading. 
bs 
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Sec. 118. That, if redundant or irrelavent matter be inserted Redundant or 


in any pleading, it may be stricken out, on motion of the party ter tobestrick- 
prejudiced thereby ; and when the allegations of a pleading are so Stee 
indefinite and uncertain that the precise nature of the charge or Wieso pe 


defence is not apparent, the court may require the pleading to be the court. 
made definite and certain by amendment. 
Court may al- 


Sec. 119. That the court, at any time before the final submis- towset-off to be 
zu m withdrawn be- 
dion of the cause, on motion of the defendant, may allow a fore final sub- 

" . ; mission of the 
counter-claim or set-off, set up in the answer to be withdrawn, cause. 


and the same may become the subject of another action ; on mo- 
tion of either party, to be made at the time such counter-claim or 


set-off is withdrawn; an action on the same shall [be] docketed 39515 ns on 


and proceeded in as in like cases after process served; and the Spall zd pe: 


court shall direct the time and manner of pleading therein. If ies cases ania 


an action be not so docketed, it inay afterwards be commenced $^? of pro- 


in the ordinary way. a on eH 
Sec. 120. That, in pissing: a judgment, or other determina- pandi og to 

tion of a court or oh of special jurisdiction, it shall be suf- ing thee ude 

ficient to state that such judgment or determination was duly ra” 


given or made.' If such allegation be controverted, the party vri Miu 


pleading must establish, on the trial, the facts conferring juris- ho fact on tr 


diction. 
Sec. 121. That, in pleading the performance of conditions Safciont to 
precedent in a contract, it shall be sufficient to state that the ing» perform- 
tions to & con- i 


party duly performed all the conditions on his part, and if such {7208 
allegation be controverted, the party pleading must establish, on 
thé trial, the facts showing such performance. 


“1 In actions on 
Suc. 122. That, in an action, counter-claim or set-off, founded 52 acuons on 


upon an account, promissory hote, bill of exchange, or other in- j£. 'nstrument 


strument, for the unconditional payment of money only, it shall Me esa 


be sufficient for a party to give a copy of the account or instru- Badia stating 


ment, with all credits and the endorsements thereon, and to state aoe i 
that there is due to him, on such account or instrument, from the 
adverse party, a specified sum, which he claims with interest. 
" Necessary 
When others than the makers of a promissory note or the accept» state the kind 
. MES . . of liability of 

ors of a bill of exchange are parties in the action, it shall be theseveral par- 
necessary to state, also, the kind of liability of the several par- — ' 
ties, and the facts as they may be, which fix their liability. 

Sec. 123. That,-in pleading a private statu[te,] or a right Pa piering a 
derived therefrom, it shall be sufficient to refer to such statu[te] fy mo ty its 
by its title, and the day of its passage, and the court shall there- ""* 


upon take judicial notice thereof. 
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Ip FI for Seo. 124. That, in an action for libel or slander, it shall be 

nM S, ió sufficient to state generally, that the defamatory matter was pub- 

une of the lished or spoken of. the plaintiff, and if the allegation be denied, 
the plaintiff must prove, on the trial, the facts, showing that the 
defamatory matter was published or spoken of him. 

Defendantmay Spo, 125. That, in the actions mentioned in the last section, 

f evidence. ^ the defendant may allege the truth of the matter charged as de- 
famatory, and may prove the same and any mitigating circum- 
stances’ to reduce the amount of damages, or he-may prove 
either.. 

Real property Sec. 126. That, in an action for the recovery of real prop- 
rately deserit- erty, it shall be described with such convenient certainty, as will 
enable an officer holding an execution to identify it. 

Allegations in Sze, 127. That every material allegation of the petition, not 


tition not 

gontrovertod ta controverted by the answer, and eyery material allegation of new 
ae matter in the answer, constituting a counter-claim or set-off, not 
~  eontroverted by the reply, shall, for the purposes of the action, 
Auegations of be taken as true, but the allegation of new matter in the answer, 
relating to set- not relating to a counter-claim or set-off; or of new matter in the 
ni reauired reply, shall be deemed to be controverted by the adverse party, 
as upon a direct denial or avoidance, as the case may require. 


Allegation, -of Allegations of value or of amount of damage, shall not be con- 


ikon aa æ P sidered as true by failure to controvert. 
is co^ Sec. 128. That a material allegation in a pleading is one 

Tial allegation. essential to the elaim or defence, which could not be stricken 

from the pleading without leaying it insufficient. 
sumptions need Sec. 129. That neither presumptions of law, nor matters of 
the pleadings. which judicial notice is taken, need be stated in the pleading. 
Plceding being Sec. 130. That, if an original pleading be lost, or withheld 
à ee by any person, the court may allow a copy thereof to be substi- 
substituted. 

iuted. 

Cuapter VIL Mistakes in Pleading and Amendments. 


Variations be- Seo. 131. That no variance between the allegation in a plead- 
gatio n and ing and the proof is to be deemed material unlesg it have actu- 
proof not 

erial. ally misled the adverse party to his prejudice, in maintaining his 
When a pate action or defence upom the merits, Whenever it is alleged that a 
has been mes- ‘party has been so misled, that fact must be proved to the satis- 
pleadings, the ‘he faction of the court, and it must also be shown in what respect 
raven. l4 has been misled, and thereupon the court may order the plead- 
der: dor "pleadings i ing to be amended, upon such terma as may be just. 


When thevari- Sa. 182. That, when then yariance. is not material, as pro- 


ation isnotma- 


terial court vided in the last section, the court may direct the fact to be 


Remind asa res Mathias 


mn Ead 


mia heel 
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found, ‘according to the evidence, and may order-‘an immediate pau found 
amendment, without costs. evidence’ and 
Suc: 189. That, when, however, the allegation of the claim ment without 
or defence, to xdi the proof is directed, is unproved, not in What may be 
some particular or particulars only, but in its general scope and feHure of proof 
meaning, it is not to be deemed a case of variance within the 
last.two sections, but a failure of proof. 
Seo. 194. That the plaintiff may amend his petition without Plain ad pelos 
leave, at any time before the answer is filed, without prejudice to 3t any time he- 


; answer, 
the proceedings; but notice of such amendment shall be served but noioa id 


be served upon 
upon the defendant or his attorney, and the defendant shall have defendant. 
the same time to answer or demur thereto as to the original pe- 


tition. 
Szo. 185. That, at any time within ten days after the demur- farore party 


er a à thin t 
rer is filed, the adverse party may amend, of course, on payment Sher fius di. 


of costs since filing the defective pleading. Notice of the filing fe ue ant 
of an amended pleading shall be forthwith served upon the other "€ ™°t* 
party or his attorney, who shall have the same time thereafter to 

answer or reply thereto as to an original pleading. 

Sro. 136. That, upon a demurrer being overruled, the party ; Upon a demur 
who demurred may answer or reply, if the court be satisfied that Tuled the party 
he has a meritorious claim or defence, and did not demur for perg alowed 
delay. 

Seo. 137. ‘That the court may, before or after judgment, in Manner iz 
furtherance of justice, and on such terms as may be proper, Bkesinplesd- 
amend any pleading, process or proceeding, by adding or striking ed E onameny 
out the name of any party, or by correcting a mistake in the 
name of a party, or a mistake in any other respect, or by in- 
serting other allegations material to the case, or, when the amend- 
ment does not change substantially the claim or defence, by con- 
forming the pleading or proceeding to the facts proved; and when-| 
ever any proceeding taken by a party fails to conform, in any 
respect, to the provisions of this Code, the court may permit the 
same to be made conformable thereto, by amendment. 

Sec. 188. That the court, in every stage of an action, must Biyet! im 

proseedin 


disregard any error or defect i in the pleadings or proceedings Bt affecti 
which does not affect the-substantial rights of the adverse party, Mere 
and no judgment shall be reversed or affected by reason of such ed. 
error or defect. 

Seo. 139. That, if the demurrer be sustained, the adverse ST bukatass. 
party may amend, if the defect can be remedied by way of May amend" 
amendment, with or without costs, as the court in its discretion 


shall direct. 


- 


-poribed 
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Continuance Seg, 140. That, when either party shall amend any pleading 
upon afidavit. or proceeding, and the court shall be satisfied, by affidavit or 
otherwise, that the adverse party could not be. ready for trial in 
' consequence thereof, a continuance may be granted to some day 

in term, or to another term of court. 


The plaintif Sec. 141. That when the plaintiff shall be ignorant of the 


the defendant name of a defendant, such defendant may be designated in any 
until the “Teal pleading or proceeding, by any name and description, and when 
name is dis- 


ered, 
covered, when his true name is discovered, the pleading, or proceeding, may be 


may be ame nd" amended accordingly ; the plaintiff, in such case, must state in 
the verification of his petition, that he could not ascertain the 
true name, and the summons must contain the words, ‘‘real 
name unknown," and a copy thereof must be served personally 
upon the defendant. 

Either party Sec. 142. That either party may be allowed, on notice, and 

coats to be de- on such terms, as to costs, as the court may prescribe, to file a, 


termined by 


the court; ilo supplemental petition, answer or reply, alleging facts material 


petition. to the case, occurring, after the former petition, answer or 


reply. 
"When two or — SEC. 143. That whenever two or more actions are pending i in 
more actions 


are pending in the same court, which might have been joined, the defendant 


fendantma} re- 
fendant mayre- may, on motion and notice to'the adverse party, require him to 


to show cause show cause why the same shall not be consolidated, and, if no 


should not be æause be shown, the said several actions shall be consolidated. 


Buts may be Sec. 144. That the order for consolidation may be made by 
ie, or in va~ the court, or by a judge thereof in vacation. 


cation. 
TITLE VII. ` 
PROVISIONAL REMEDIES. 


CHAPTER 1. Arrest and Bail. 2. Replevin of Property. 3. Attachment, 4. In- 
junction. 5. Receivers and other provisional remedies. 


CHAPTER I. Arrest and Bail. 


Defendants in SEC. 145. A defendant in a civil action can be arrested 
can only be ar sar: - before, and after judgment, in the manner prescribed by this 
rested in ihe 

manne A code, and not otherwise; but this provision does not apply to 


| * proceedings for contempt ; nor does it apply to actions or "judg- 
Een d ments prosecuted in the name of the Territory of Kansas to 


je aa name "T recover fines or penalties for crimes, misdemeanors, or offences. 
Orr for arrest Sec. 146. That an order for the arrest of the defendant; shall 
eae clerk of be made by the clerk of the court, in which the action is brought, 


nich the. d when there is filed in his office an affidavit of the' plaintiff, his 
piai n afidavit af authorized agent, or attorney, made before any judge of any 


former, to, athe court of the Territory, or clerk thereof, or Justice of the Peace, 


af ~~ 


3 Eu. 
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MEE stating the nature of the plaintiff’s claim, that it is just, and 
Mili the amount. thereof, as nearly as may be, and -establishing one 


or more of the following particulars: 1st. That the defendant has 
removed, or begun to remove any of his property out of the 
jurisdiction of the court, with intent to defraud his creditors: 2d. 
EE That he has began to convert his property, or a part thereof, 

| into money, for the purpose of placing it beyond the reach of his 
BE creditors: 3d. That he has property, or rights of action, which 

É he fraudulently conceals: 4th. That he has assigned, removed, 


b t or disposed of, or has began to dispose of his property, or a part 


] i thereof with intent to defraud his creditors: 5th. The he fraud- 


| E ulently contracted the debt, or incurred the obligation, for which 
WE suit is about to be; or has been brought. The affidavit shall also 


| contain a statement of the facts claimed to justify the belief in — ' 


BÉ the existence of one or more of the above particulars. 


Sec. 147. That the order of arrest shall not be issued by the Pisintif must 


EE clerk, until there has-been executed, by one or more sufficient 972, Pond for 


BÉ sureties of the plaintiff, a written undertaking to the effect, fondant. jn 


uble the 


| that the plaintiff shall pay to the defendant all damages which’ ab of his 


BE he may sustain by reason of the arrest, if the order be wrongfully 


laim, 


a | obtained, not exceeding double the amount of the plaintiff's 


5 f claim stated in the affidavit. 


Sec. 148. That the order may be made to accompany the Order may ae- 


d company the 
$ summons, or at any time afterwards, before judgment.. summons he- 


fore or after: 


SEO. 149. That the order of arrest shall be addressed and judgment. 


to whom the 


| | delivered, with a copy of the affidavit, to the Sheriff; the order order of arrest 


BE shall state the names of the parties, the court in which the action dretsed. What 


E. f it shall state. 
E is brought, and the amount of the plaintiff's claim specified in 


KE the affidavit, and shall require the sheriff-to arrest the defendant, What it. shall 
ME and hold him to bail in double the sum stated in the affidavit, TuS 
ME and to make. return of the order on a day to be named therein, 


: | with the undertaking of the bail, if any be given. 
| Sec. 150. That the return day of the order of arrest, when Return day of 


AE issued at the commencement of the suit, shall be the same as order ETET 


shall be the 


M that of the summons ; when issued afterwards, it shall be fifteen Same m that of 


i Í days after it issued. i 
Suc. 151. That the sheriff shall execute the order by arlig Manner in 


the or- 


i the defendant, and delivering to him a copy thereof, and of the Sar of arrest 


| affidavit. If the defendant cannot be found before the return fed. ^ 


BÉ day, the plaintiff shall be entitled to further orders, without hen fe 


BÉ another affidavit or undertaking until the defendant is arrested ; rers oi arrest 


; to b 
h] but orders of arrest shall not be issued to any other than the fed for die 
EE county in which the action is brought. - whìch suit is^ 


rought. 
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Detenaans. - Spo: 152. That the defendant, when arrested, shall be com- 

prison, mitted by the sheriff to the jail of the county, and kept in cus- 
tody until discharged by law.- 

ehm Src. 153. That the defendant may, before or after giving 

Ls "cy .$ bail, deposit in the hands of the sheriff, or in court, the amount 

bail of money mentioned in the-order of arrest; whereupon he shall 


be-discharged, or his bail, if any be given, shall be released. 


Sheriff shall — SEO. 154. That the sheriff shall pay into court the money. 

Poney received received by him in lieu of bail. If received in vacation, he shall 

of bail. payit in on the first day of the next term; if received during a 
term, he shall pay it in immediately. i 

Court shall Sec. 155. That the court shall make proper orders for the 

safc keeping of gafe keeping of money deposited in lieu of bail. It may direct 
the sheriff'to keep the money, and after final judgment in the 
action, shall order it to be paid to the party entitled thereto, 
according to the result. 

cao Sxc. 156. That money so deposited with the sheriff, in lieu of 

and surties li- bail, or directed by thé court to be kept by him, shall be 
held upon his official responsibility ; and he and his sureties 
Shall be liable, and may be proceeded against for any default in 


relation thereto, as in other cases of delinquency. 
Bail maybe Sec. 157. That bail may be given by the defendant on his 


oi arrest arrest, or at any time afterwards, hefore judgment. It shall be 
fore judgment. done by causing one or more sufficient bail to execute a written 
undertaking to the plaintiff in the presence of the sheriff, to the 
Bond given fo effect that, if judgment shal] be rendered in the action against 
presence of the defendant, he will render himself amenable to the process 
Bond return- of the court thereon. The undertaking, when accepted, shall 
office. be returned to the clerk’s office, and the defendant discharged. 


Objections to — SEC. 158. That the plaintiff or his attorney may object to the 

io*be made bail for insufficiency, at any time within ten days after the 

Tanner of ob. undertaking of the bail has been given. Within such time, he 

ond. shall serve upon the sheriff a written notice that he does not 
accept the bail, or he shall be deemed to have accepted it, and 
the sheriff shall be exonerated from liability. When the under- 
taking is given after return of arrest, the plaintiff shall have 
. notice thereof. ; 

Sherif, or . de Sec. 159. That on the receipt of such notice, the sheriff, or 
in en 2 to defendant, may, within ten days thereafter, give to the plaintiff, 
Ther bail." "^ or his attorney, notice in writing of the justification of the same 

or other bail, before a judge, or clerk of the court, in which the 


action is brought, a Probate judge, or Justice of the Peace, at a 
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a E Specified time and place; the time to be not less than five, nor 

EE more than 4en days thereafter. In case other bail be given, redet 
LE there must be a new undertaking. p bond required. 
t Sec. 160. [That,] for the purpose of justification, each of Beil te bo Jua 
WEE the bail must attend before the proper officer at the time and inationon oath 
T place mentioned, and may be examined on osth or affirmation 

BE touching his süfficiency, in such manner as the officer may think 

EE proper. 

EM Sec. 161. That if the officer find the bail sufficient, he shall Oficer before 
BE endorse his allowance on the undertaking and cause the same to Ts "Iusti, t 


3 d endorse 
s ME be filed with the clerk, and Ahe sheriff shall thereupon be dis- §2™° on the 
fm charged from liability.’ sn, rom 
Sec. 162. That, after being arrested, if the defendant escapes eben the sher- 


d or be rescued, or bail he not taken, or be adjudged insufficient, or, if shall Seas 


BE a deposit be not made, the sheriff shall be liable as bail. "But pow sheriff 
BE he may discharge himself from liability by putting in sufficient share et from 
_ Bl bail at any time before judgment. nme 

EE Sec. 163. That the return of ‘not found," upon an execu- The kind of 
@ tion against the body of the defendant shall be necessary to fix B fix lia- 
BE the liability of the sheriff as bail, which liability shall be the f°" 7"™ 
BE amount of the judgment, interest and costs. This liability shall Separate ao: - 
EE be enforced only in a separate action against him, or against sheriff neces- 
BE him and his sureties on his official bond, as in other cases of foal bond. 
E delinquency. 

EE. Suc. 164. That the bail adjudged insufficient shall be liable Bail liable to 
Bi to the sheriff for the damages he may sustain by reason of cam 

i insufficiency. -— 
M kc. 165. That the liability of the bail shall be fixed in the 

BE manner provided in section one hundred and sixty-three, for 


ME fixing the liability of the-sheriff as bail, and the bail can be po - 

Bl cecded against.in an action only. f a 

| Src. 166. That a surrender:of the defendant to the sheriff of Surrender of 

Bl the county in which he was arrested, with a delivery of a certi- iho sherif with 
fied copy of the undertaking of the baii, whether such surrender of bond, shall 

| gm be made by the defendant himself, or by his bail, shall discharge bail, 

ME the bail; such surrender may be made at any time before the Surrender may may 
B return day of the summons in an action against the bail. The Before action 
ME sheriff shall give to the bail a written acknowledgment of: the 
WE surrender, and hold the defendant in his custody, upon said copy 
EE Of the undertaking of the-bail, as upon an order of arrest. On Olerk shall-en- 

the production of the sheriffs acknowledgment of the surrender ejes 
to the clerk of the court, an exonoration of the bail shall be "9*9 Bonis 

Ml entered on his undertaking. 
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Bail may him- 


Bail may him- Sec, 167. That, for the purpose of surrendering the defend- 
fendant orem- ant, the bail at any time or place, before he is finally charged, 
done. may himself arrest him, or by a written authority, endorsed on a 
certified copy of the undertaking, may empower any person, of 
suitable age and discretion, to do so. 

Src. 168. That the bail will be exonorated by the death of 
the defendant, or his imprisonment in a State prison, or by his 
legal discharge from the obligation to surrender himself amen- 
` able to the process of the court, or by his surrender to the. sheriff 
of the county in which he was arrested in execution thereof, 
within the time fixed in section one hundred and sixty-six, or 
‘within such further time-as the court, in which the action is 

pending, may allow. 
Bail may be Kec. 169. That if money be deposited by the defendant i in Hia 
given and j 


fided ber ore e discharge, bail may be given and justified upon notice a8 pre- 
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When bail is 
exonerated. 


the court E scribed in section one hundred and fifty-nine, at any time before ` 


order 
posit made in Judgment; and thereupon the court, in which the action is 


berefunded. brought, on being satisfied that the bail has been given and 
adjudged sufficient, shall direct that the money deposited, be 
refunded to the defendant, and it must be refunded accordingly. 


Court may stay Seo, 170. That if, at any time before or after judgment 


proceedings 


against ball against the bail, proceedings in error are commenced, on the 


sr erga Judgment against the principal, in the suit in which their under- 


suit, by Be- taking was taken, the court may, on motion, stay proceedings 
against such bail, for a reasonable time, on their paying all the 


costs that have accrued agaipst them; and if, on such proceed- : 


Ditcharge of ings, the judgment against the principal shall be reversed, and 
discharges the the principal discharged from said suit, the bail shall be dis- 
"i charged from the undertaking. 

— to 'Szc. 171. That a defendant arrested, may at any time before 
fen pe the justification of the bail, apply on motion, to the court [in] 
of arres be which the suit is brought, if in session; and in vacation, to a 
judge thereof, to vacate the order of arrest, ‘or to reduce the 
amount of the bail. Reasonable notice of such motion must be 
given to the plaintiff. 

If application Sec. 172. That if the motion be made upon affidavits on the 
fendant upon part of defendant, but not otherwise, the plaintiff may oppose 
tiff may oppose the same, by affidavits or other evidence, in addition to that on 

which the order of arrest was made. 
Plaintif shall SEC. 173. That any person causing another to be committed 
Ai fees, to be to jail, under the provisions of this chapter, shall be liable, in 


Peiuired, F the first instance, for the jail fees, and shall, if d as by the 


e 


required. 


i 
l 
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p jailor, pay such.fees weekly, in advance; and such fees, so 

ten paid, shall be a part of the costs of the case. — 

| Carrer IL. "Heplevin of Property. 

Sro. 174, That the plaintiff in an action, to recover the pos- . Plsintittin ‘ao 

ME cession of specific personal property, may at the commencement Belo person- 

Bor the suit or at any time before answer, claim the immediate Siam. me 

EM delivery of such property, as provided in this chapter. Tos eee: 
m Sec. 175. That an order for the delivery of property, to the When che 

plaintiff, shall be made by the clerk of the court in which the ac- be made by the 

3 tion is brought when there is filed in his office an affidavit of the 
plaintiff, his agent or attorney, showing: 1. A description of 
Mihe property claimed. 2. That the plaintiff is the owner of the 

- F property, or has a special ownership or interest therein, stating 
m the facts in relatiori thereto, and that he is entitled to the imme- 
iy B diate possession of the property. 3. That the property is 
x wrongfully detained by the defendant. 4. That it was not taken 
Pein execution on any order or judgment against said plaintiff, or 
Egor the payment of any tax, fine, or amercement assessed against 
him, or by virtue of an order of delivery issued under this chap- 

Hir, or any other mesne or final process, issued against said 

eeplaintiff. : 

EE Sec. 176. That the order for the delivery of the property to Order for de- 


^j eas A . livery shali be 
mathe plaintiff shall be addressed and delivered to the sheriff. It addressed. ie 


Bishall state the names of the parties, the court in which the action iei 
Bis brought, and command the sheriff to take the property, des- 
gcribing it, and deliver it to the plaintiff, and to make return of 
ihe order, on a day to be named therein. 
Sesc. 177. That the return day, of the order of delivery, when Return day of 
E :sucd at the commencement of the suit, shall be the same as that "°°" 
Iof the summons ; when issued afterwards, it shall be twenty days 
after it issued. 
SEc. 178. That the sheriff shall execute the order, by taking gow the sheriff 
the property therein mentioned. He shall also deliver a copy (pe aczeou 
llt the order to the person charged with the unlawful detainer of 
 Bifthe property, or leave such copy at his usual place of residence. 
M SEC. 179. That the sheriff, or other officer, shall not deliver Sheriff shalt 
o the plaintiff his agent, or attorney, the property so taken, until poriv to plaia- 
Bil here has been executed, by one or more sufficient sureties of the Onde anii? is 
Bliblaintiff, a written undertaken to the defendant in, at least, thevalae.° 
MMlouble the value of the property taken, to the effect, that the 
mp laintiff shall duly prosecute the action and pay all costs, and 
lamages, which may be awarded against him. The undertaking 


shall be returned with the order. 
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TO an outa Sec. 180. That for the purpose. of fixing the amount of the 


bytwospprait- undertaking, the value of the property taken shall be ascertained 
by the oath of two or more responsible persons, whom the sheriff 
or other officer shall swear truly to assess the value thereof. 


tt an indem. SEC. 181. That if the undertaking required by.section one 


Bing pond, M hundred and seventy-nine be not given within twenty-four hours 


Aeon in in from the taking of the property, under said order, the sheriff or 
fventy-four other officer shall return the property to the defendant; and if the 


perty to be re- 


turned, or Sheriff or other officer deliver any property so taken, to the 
aberiff liable 


‘for damages. plaintiff, his agent or attorney, or keep the same ‘from the de- 


fendant, without taking such security within the time aforesaid, 
or if he take insufficient security, he shall be liable to the defend- 
ant in damages. 


Defendantmay Sxc. 182. That the defendant may, within twenty-four hours 


except to t 


securities on from the time the undertaking, referred to in the preceding sec- 


in twenty-four tion, is.given by the plaintiff, give notice to the sheriff, that he 
excepts to the sufficiency of the sureties. If he fail to do so, he 


must be deemed to have waived all objections to them. When 


nen demts the defendant excepts, the sureties must justify upon“notice, as 


LE justify as bail on arrest. The sheriff or other officer shall be responsible 


 Üllicers shall po for the sufficiency of the sureties until the objection to them is 


wur ties waived as above provided, or until they justify. The property 


Ir ui are e shall be delivered to the plaintiff when the undertaking required 
waived or su 
eties justify. "by section one hundred and seventy-nine has been given. 


It property is — Sc. 183. That if the property have been delivered to the 


delivered 


Pania ` ET plaintiff and judgment be rendered against him, on demurrer, 


gest apes °F or if he otherwise fail to prosecute his action to final judgment, 


ore tte the court shall, on application of the defendant, or his attorney, 


fendant of det impannel a jury to inquire into the right of property, and right 


anel a jury 


` to try the right Of possession of the defendant to the property taken. -If the 


Tur to assess Jury shall be satisfied, that said property, was the property of 


say, fonde end- the defendant, at the. commencement of the action, or if they 
shall find that the defendant was entitled to the possession only 
of íhe.same, at such time, then, and in either case, they shall 
assess such damages for the defendant as are 1ight and. proper ; 
for which, with costs of suit, the court shall render: judgment 
for the defendant. 


Where-proper. SEC. 184. That in all cases, when the property has been de 


iH has boen d de- livered to the plaintiff, where the jury shall find, upon- issue 


plaintif and 2 joined, for the defendant, they shall also find, whether the. de- 
ane nal find fendant had the right of property, or the right : ‘of possession 
Ei ur pid ag only, at the commencement of the suit; and if they find either 


m 
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in his favor, they shall assess such damages, as they think right ty oro f posses- 


and proper, for the defendant, for which with costs of suit, the rn ao~ 
court shall render judgment for the defendant. Court to give 


judgment with 

Sec. 185. That in al) cases, when the property has been de- {f" Verdict is 

livered ‘to the plaintiff, where the jury shall find for the plaintiff, PE dan shall 

e oe ` .: : "1 find damages 

on an issue joined, or on an inquiry, of damages upon a judg- for detention. 
ment by default, they shall assess adequate damages to the - 

plaintiff for thé illegal detention of the property, for which, with £n 

ur B 


costs of suit, the court shall render judgment for the defendant rive judgment. 
[plaintiff.] 


Sec. [186.] That, when thé property claimed has not been When proper- 
taken, or has been returned to the defendant by the sheriff, for taken or has 
want of the undertaking required by seetion one hundred’ and bond, plaintiff 


seventy-nine, the action. may proceed as one for damages only, the: Proceed in 


the action a3 in 

| and the plaintiff shall be entitled to such damages as are right 226, for, dam- 

B and proper ; but if the. property be returned for want of the returned fey 
undertaking required by section one hundred and seventy-nine, the ant of bond, 
the plaintiff shall pay, all costs made by taking the same. tea E alain 


Sec. 187. ‘That an order may be directed to any other county Order may be 


than the one‘in which the action is brought, for the delivery of dier count: 


| the property claimed. Several orders may issue at the same may ieuo at the 
| time, or successively, at the option of the plaintiff ; but only one successively at 
| of them shall be taxed in the costs, unless otherwise orderéd by tion 77 
| the court. 

Sec. 188. That the sheriff or other officer, in the execution Sherif may 


k 
| ofthe.order of delivery, may break open any building or en- building im 


| closure, in which the property claimed, or any part thereof, is cotled property 
| concealed; but not until he has been refused an entrance into trance. 
| said building or enclosure, and ihe delivery of the property, after 

| having demanded the same. 

| Sec. 189. That no suit shall be instituted on the undertaking No suit shell be 
ssued on in- 
| given under section one hundred and seventy-nine, before an denn M 
| execution issued on a judgment in favor of the defendant in the ex recution 
| action, shall have been returned, that sufficient property where- mont in. fir 
E on to levy, and make [the] amount of such judgment, cannot be and return 
| found in the county. of not suffici- 


ent. 

| Sec. 190. That any order for the delivery of property, issued Order for de- 
| under section one hundred and seventy-five, without the affidavit pert», dsgue try 
: required thereby, shall be set aside at the cost of the clerk issu- gut afidavit, 


| ing’ the same, and such clerk, as well as the plaintiff, shall, also, side ai cost of 
| be liable in damages to the party injured. Weiptif alep 


` 
t 
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Cuapren Il. - Attachment. 
ARTIOLE 1. General Attachments. 2. Attachmentin cortain actions. . 
ARTICLE Í. General Attachments. 


Susprvision 1. Grounds of Attachment. -2. How Attachment obtainedy: 8. Ex- 
ecution and return thereof. 4. Disposition of Attached Property. 5. Pro- 
ceedings upon Attachment. 6. General Provisions. . . 


Suspivision I. Grounds of Attachment. 


Sec. 191, That the plaintiff, in a civil action for the recovery 

When sttaeh- of money, may, at or after the commencement, thereof, have 
sue and for an attachment against the property of the defendant,:and upon 
the grounds herein stated.: 1. When the defendant, or one of 

several defendants, is a foreign corporation, or a non-resident of 
this Territory: or 2. Has absconded with the intent to defraud 
his creditors: or 3. Has left the country of his residence, to 
avoid the service of a summons: or 4. So conceal himself, that 
a summons cannot be served upon him: or 5. Is about to re- 
move his property, or a part thereof, out of the jurisdiction of 
the court, with the intent to defraud his creditors: or 6. Is.about 
to convert his property, or a’ part thereof, into money, for the 
purpose of placing it beyond the reach of his creditors : or 7. 
' Has property, or rightsin action, which he conceals: or 8. Has 
assigned, removed, or disposed of, or is about to dispose of, his 
property, or a part thereof, with the intent to defraud his credi- 
tors: or 9. Fraudulently contracted the debt, or incurred. the 

: obligation for which suit is about to be, or has been brought. 
Attachment Dut an attachment shalt not be granted on the ground that the 
not tobearant- defendant is a foreign corporation, or non-resident of this Ter- 


ed againttnon- 


residents, cz, ritory, for any claim other. than a debt or a demand avane upon 
speci 


pepe contract, judgment, or decree. 
Susprviston I]. How Attachment is obtained. 
When en order Sxc. 192. An order of attachment shall be made by the clerk 
pk Ps EMs of the court in which the action is brought, in any case .men- 
tioned in the preceding section, when there is filed in his office 
an affidavit of the plaintiff, his agent, or attorney, showing 
1. The nature of the plaintiff's claim. 2..Thatitis just, 3. 
The amount which the affiant believes the plaintiff ought to re- 
cover ; and 4. The existence of some one of the grounds for 
an attachment, enumerated in the preceding section. 
. . Ssc. 193. That when the ground of the attachment is, that 
ot n-resi- 
1 t en the defendant is a foreign corporation, or a non-resident of this 
sations. Territory, the order of the attachment may be issued without 
Bond shall be 20 undertaking. In all cases, the order of attachment shall not 


wren end be issued by the clerk, until there has been executed in his office, 


by one or more sufficient sureties of the plaintiff, to be approved security by the 


by the clerk, an undertaking not exceeding double the amount damages to de- 
of the plaintiff's claim, to the effect that the plaintiff shall pay 

` to the defendant all damages, which he may'sustain by reason 
of the attachment, if the order be wrongfully obtained. ict dt 


Sec. 194. That the order of attachment shall be directed and tachment shal 
be T 

delivered to the sheriff. It shall require him-to attach the the herd, o 

lands, tenements, goods, chattels, stocks, rights, credits, moneys, of attachment 


and effects of the defendant in his county, not exempt by law eset 
from being applied to the payment of the plaintiff's claim, or. 
so much thereof as will satisfy-the plaintiff's claim, to be stated 
in the order as in the affidavit, and the probable costs of the ac- 
tion not exceeding fifty dollars. -> 
Orders of at- 


Sec. 195. That orders of attachment may be issued to the tachment may 


issued t 
sheriffs of different counties; and several of them may, at the different soln: 
; E a Urs : ; è ES ‘ties, at the 
į option of plaintiff, be issued‘at the same time, or in succession: same time orin 


but such only as have been executed, shali be taxed in the costs, Plains op- 


unless otherwise directed-by the court. ud 


Sec. 196. That the return day of the order of attachment, At the com- 
| when issued-at the commencement of the action, shall be the Sut, order and 


: : be returnable 
same as that of the summons. When issued afterwards, it shall Pf game tine. 


: ] E When order of 
be twenty dáys after it issued. attachment is- 
Susprvision IH. Execution and return thereof. dieu ET 


Src. 197. That where there are several orders of attach- 52t it sball be 


| ment, against the same defendant, they shall be executed in the 1x95. 0573 


| order in which they were received by the sheriff. Aden. ce oe 
| Src. 198. That the order of attachment shall be executed {sued against 
| by the sheriff without delay. He shall go to the place where AU. they abii 
| the defendant's property may be found, and there, in the NM ta 


| presence of two free-holders of the county, declare that by virtue sen 2 
| er of a 


| of said order, he attachessaid property at the suit of the plaintiff; tachment shall 


| and the officer, with the said free-holders, who shall be first without delay, 


| sworn, or affirmed by the officer, shall make a true inventory ence of two 
free-holders of 
| and appraisement of all the property attached, which shall be tbe county. a 
| signed by the officer and free-holders, and returned with the a 
| order.. When the property atiached is real property, the rue inventory 
| officer shallleave with the occupant thereof, or, if there be no menso repete 


Í occupant, in a conspicuous place thereon, a copy of the order. perty ieattaoh: 
Where it is personal property, and can be come at, he shall od oficers must 
f take the’ same into .his custody, and hold it subject to the: puedes "ma 


| order of the court. : Eplouous place. 
| Sec. 199. That the sheriffshall deliver the property attached 


rty that 
: * he shall takein 
to the person in whose posséssion it was found upon the exe- hispossession. 
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Bheriffmay de- cution, by such person, in the presence of tlie sheriff, of an uw 


liver property 4 ath . ; ; 
attached to the dertaking to the plaintiff, with one or more sufficient sureties, 


on bond and resident in the county, to the effect that the parties to the same 


gainan forthe are bound, in doúble the appraised value thereof, that the pro- 


property ones perty or its appraised value in money, shall be forthcoming to 


5 ment the answer the judgment of the court in the action; but if it shall 


When v. pert of appear to the court, that any part of said property has been 


end e bia lost or destroyed by unavoidable accident, the value thereof 
edu) acetent Is be remitted to the person so bound: 

purer ted Seo. 900. That when the plaintiff, his agent, or attorney, 
Wien mehur Pom make oath in writing, [that he] has good reason to, and 
any person, TE does believe, that any person, or corporation, to be named and 
property of the within the county where the action is brought, has property of 


When ierit the defendant (describing the same) in his possession, if the officer 


cannot com 
i Shall order cannot come at such property, he shall leave with such gare - 
tice the gar- nishee; a copy of the order of attachment, with a written notice, 
sag court. that he appear in court, at*the return of the order of attach- 
ment, and answer, as provided herein. 


How tho order ec. 201. That the copy of the order and notice shall be 
hall be be re served upon the garnishee, as follows: Ifhe be a person they 
Sisko "'" shall be served upon him personally, or left at his usual place of 
residence ; if a corporation, they shall be left with the Presi- 
dent, or other head of the same, or MESSER eau or 

managing agent thereof. 
Different at- SEC. 202: That different attachments of the same ee 
hmentemay may be made by the same ófficer; and one inventory and ap- 


be made by 


e REDE praisement shall be sufficient, and it shall not be necessary to 


One inventory return the same with more than one order. 


When property Sec. 203. That where property is under attachment, it shal] 

tachmentit be attached under subsequent orders as follows: 1. If it be 

May he attach- 

ed under gub- real property, it shall be attached, in the manner prescribed in 

Conditions. section [198.] 2. Ifit be personal property, it shall be at- 
tached, as in the hands of the officer, and subject to any previ- 
ous attachment. 3. Ifthe same person or corporation be made 
a garnishee, a copy of the order and notice shall be left with 

= him, in the manner prescribed in section [200.] : 


Sec. 204. That the officer shall return upon every order of 
How offic er attachment, what he has done under it. The return must show 
shall mako r 
tiraron ora orders the property attached, and the time it was attached ; when gar- 
&c. Paschal are served, their names and the time each was served, 


must be stated. The officer shall, also, return. with the order, 
all undertakings given under it. . 
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Sec. 205. That'an order of attachment binds the property at- Garnisheeshall 
tached from the time of service,.and the garnishee shall stand plaintif for all 
liable to the plaintiff in attachment for all property, moneys and his hands m 


` eredits, in his hands, or due from him to the defendant -from the toe defendant 


time he is served with the written notice mentioned in section Wed. LL. a 


[200 ;] but where property is attached in the hands of a con- pi consignee 


signee, his lien thereon shall not be affected by the attachment. tooted, 


Susprvision IV. Disposition of Attached Property. 


Src. 206. That the court or any judge. thereof, during Vaca- That the court 
tion, may, on the application of the plaintiff, and on good cause vios E “may 
shown, appoint a receiver, who shall take an oath faithfully to selver for st- 
discharge his duty, and shall give an undertaking to the Terri- ty bis gprlica- 
tory of Kansas, in such sum as the court or judge may direct, iif P eirt 
and with such security as shall be approved by the clerk of such give bond apd 
court, for the faithful performance of his duty, as such receiver, chargo hi is 
and to pay over all money, and account for all property, which 1» to deliver a 


may come into his hands by virtue of his appointment, at such property as the 
times and in such manner as the court may direct. 


SEG. 207: That such receiver shall take possession of all notes, Such Receiver 
shall take pos- 

due-bills, books of account, accounts, and all other evidences of session of all 
notes. books, 

debt that have been taken by the sheriff or other offieer, as the fe. taken, by 
property of the defendant in attachment, and shall proceed to other oficer 
How he shall 

settle and collect the same. For that purpose, he MAY commence Pred to vote 
and maintain actions in his own name as such receiver ; but in lect and settle 


-Buch actions, no right of defence shall be impaired or affected. 


Sc. 208. That such receiver shall forthwith give notice of his t is 
appointment to the persons indebted to the defendant in attach- 
ment. ‘The notice shall be written, or printed, and shall be served 
on the debtor or debtors, by copy personally or by [copy] left 
at the residence [of the debtor or debtors;] and from the date 
of such service, the debtors shall stand liable to the plaintiff in 
attachment for the amount of moneys or credits in their hands, 
or due from them to the defendant in attachment, and shall ac- 
count therefor tothe receiver. - 
SEC. 209. That such receiver shall, when required, report his Report of his 
| proceedings to the court, and hold all moneys collected by him *°°°""™* 
| and property which may come into his hands subject to the order 
of the court. ` 
| Dec. 210. That where a receiver is not appointed by the court wise Md 
| ora judge thereof, as provided in section [206,] the sheriff or 
| other officer i Em: the property shall have all the powers and 


I 
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. perform all the duties of a receiver appointed by the court ora 
- judge, and may if necessary, commerice and maintain actions in 
' his own name as such officer. He may be required to give securi- 
ty other than his official undertaking. 


| ERY how Sec. 211. That the court shall make proper orders for the 
D tion preservation of the property during the pendency of the suit; it 
i may direct» sale of property, when, because of its perishable 
P nature or of the costs of keeping it, a sale will be for the benefit 
í ~ of the parties. In vacation, such sale may be ordered by the 
; judge of the court. The sale shall be public, after such adver- 
i tisement as is prescribed for the sale of like property on execu- 


tion, and shall be made in such manner and upon such terms of 

credit with security as the court or judge, having regard to the 
H probable duration of the action, may direct. The proceeds if 
E eollected by the sheriff, with all the money received by him from 
garnisheeg, shall be held and paid over by him, under the same 
requirement and responsibility of himself and sureties, as are 
provided in respect to money deposited in lieu of bail. 


Supprviston V. Proceedings upon Attachment. 

How attach- Suc. 212. That if the defendant, or other person on his be- 
ed, half, at any, time before judgment cause an undertaking to “be 
executed tothe plaintiff, by one or more sureties, resident in the 
county, to-be approved by the court, in double the amount of the 
plaintif’s claim, as stated in his affidavit, to the effect that the 
defendant, shall perform the judgment of the court, the attach- 
vient in such action shall be discharged, and restitution made of 
any property taken under it, or the proceeds thereof. Such un- 
dertaking shall also discharge the liability of a garnishee in 

such action, for any property of the defendant in bis hands.. 
Suc. 218. That the undertaking mentioned in the last section, 
may, in vacation, be executed in the presence of the sheriff, hav- 
ing the order of attachment in his hands, or after the return of 
the order, before the clerk, with the same effect as if executed in 
court, the sureties in either case to be approved by the officer 


before whom the undertaking is executed. a 
Proceeding by, Sec. 214, That the garnishee shall appear as follows: If the 


and seins’ order of attachment be returned during a term of the court, and 


twenty days before the close thereof, he shall appear at. that 
s — term; if the order be retutned during vacation, he shall appear 
i at the term next after its return. He shall appear and answer, 
zh _ under .oath, all questions put to him, touching the property, of 
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every description, and credits of the defendant in his possession, 
or under his control, and he shall disclose truly the amount owing 
_ by him to the defendant, whether due or not; and in the case of 
a corporation any stock therein held by or for the benefit of the 
defendant, at or after the service of notice. 

Sec. 215. That a garnishee may pay the money owing to the 
defendant by him, to the sheriff having the order of attachment, 
or in the court. He shall be discharged from liability to the 
defendant for any money so paid, not exceeding the plaintiff's 
claim. He shall not be subject to costs, beyond those caused by 
his resistance of the claim against him; and if he disclose the 
property in his hands, or the true amount owing by him, and 
deliver, and pay the same according to the order of the court, he 
shall be allowed his costs. — 

Sec. 216. That if the garnishee do not appear in court, and 
answer 4s required by section two hundred and fourteen, the court 
may proceed against him by attachment, as for a contempt. 

Suc. 217. That if the garnishee appear and answer, and it is 
discovered on his examination that at, or after the service of the 
order of attachment and notice upon him, he was possessed of 
any property of the defendant, or was indebted to him, the court 
may order the delivery of such property, and the payment of the 
amount owing by the garnishee, into the court, or the court may 
permit the garnishee to retain the property, or the amount owing, 
upon the execution of an undertaking to the plaintiff, by one or 
more sufficient sureties, to the effect that the amount shall be paid, 
or the property forthcoming, as the court may direct. 

SEO. 218. That if the garnishee fail to appear and answer, 
and his disclosure is not satisfactory to the plaintiff, or if he fail 
to comply with the order of the court to deliver the property and 
pay the money owing, into [the] court, or give the undertaking 
required in the preceding section, the plaintiff may proceed 
against him, in an action by filing a petition in his own name, as 


thereupon such proceeding may be had as in other actions, and 
judgment may be rendered in favor of the plaintiff for the amount 
of property and credits of every kind of the defendant, in the 
possession of the garnishee, and for what shall appear to be ow- 
ing by him to the defendant, and for the costs of the proceedings 
against the garnishee. If the plaintiff proceed against the gar- 
nishee by action, for the cause that his disclosure was unsatis- 
factory, unless it appear in the action that such disclosure was 


Same. 


Same, 


Same. 


Same. 


in other cases, and causing a summons to be issued upon it, and © 
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incomplete, the plaintiff shall pay the costs of such action. The 
judgment in this action may be enforced as judgments in other 
cases. When the claims of plaintiffs, in attachment are satisfied, 
: the defendant in attachment may, on motion, be substituted as 
the plaintiff in this judgment. 
: Same. - Szo. 219. That final judgment shall not be rendered against 
i l the garnishee, until the action against the defendant in attach- 
ment has been determined; and if, in such action, judgment be 
rendered for the defendant in attachment, the garnishee shall be 
discharged, and recover costs. If the plaintiff shall recover 
against the defendant in attachment, and the garnishee shall de- 
liver up all the property, moneys, and credits of the defendant 
in his possession, and pay all the moneys from him due, as the 
court may order, the garnishee shall be discharged, and the costs 
of the proceedings against him shall be paid out of the property, 
and moneys so surrendered, or as the court may think right and 


cea 4$. mand Ei 


dre e 


E 


2 proper. 

1, Effect of judg- Sec. 220. That if judgment be rendered in the action for the | 
cr fup e defendant, the attachment shall be discharged, and the property 
x. attached, or its proceeds, shall be returned to him. 

Proesdigeat. SEC. 221. That if judgment be rendered for the plaintiff, it 


ior r the Piin. Shall be satisfied as follows: So much of the property remain- 
ing in the hands of the officer, after applying the moneys arising 
from the sale of perishable property, and so much of the personal 
property, and lands and tenements, if any, whether held by legal 
or equitable title, as may be. nécessary to satisfy the judgment, 
shall be sold by order of the court, under the same restrictions 
and regulations, as if the same had been levied on by execution ; 
and the money arising therefrom, with the amount which may be 
recovered from the garnishee, shall be applied to satisfy the judg- 
ment and costs. If there be not enough to satisfy the same, the 

judgment shall stand, and execution may issue thereon, for the 
residue, in all respects, as in other cases. Any surplus of the 
attached property, or its proceeds, shall be pid to the de- 
fendant. 

ura Suc. 222. That the court may compel the delivery to the sheriff, 
for sale, of any of the attached property for which an undertaking 
may have been given, and may proceed summarily on such un- 
dertaking, to enforce the delivery of the property, or the payment 
of such sum as may be due upon the undertaking, by rules and 
attachments as in cases of contempt. 

Some. Sec. 223. That the court may order the sheriff to repbasess 
himself, for the purpose of selling it, of any of the attached pro- 
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perty, which may have passed out of his hands, without having 

been sold or converted-into money ; and the sheriff shall, under 

E such order, have the same power to take the property, as he 

| would have under an order o£ attachment. 

| Sec. 224. "That, if personal property, which has been attached When property 


? attac 

E be claimed by any person other than the defendant, it shall be claimed ‘by a 
§ ihe duty of the officer to have the validity of such claim tried, bow toprocecd. 
E and such proceedings may be had thereon, with the like effect, as 

| in case, the property had been seized upon execution, and claimed 

E by a third person. 

| Sxc. 225. That, where several attachments are executed upon Yren agestion 
E ihe same property, or the same persons are made garnisheés, the ®° referred. 

| court, on the motion of any of the plaintiffs, may order a refer- 

E ence, to ascertain and report. the amounts and priorities of the 


| several attachments. 


Supprviston Vl. General Provisions. 


Sc. 226. That, from the time of the issuing the order of at- Ffitet of death 
$ tachment, the court shall be deemed to have acquired jurisdiction, 
| and to have control of all subsequent proceedings under this chap- 
ter; and if, after the issuing of the order, the defendant being a 
| person, should die, or a corporation, and its charter should ex- 
| pire by limitation, forfeiture, or otherwise, the proceedings shall 
| be carried on; but in all such cases other than where the defend- 
M. ant was a foreign corporation, his legal representatives shall be 
| made parties to the action. 
Sxo. 227. That the defendant may at any time before judg- When plaintif 


maybe requir- 
| ment, after reasonable notice to the plaintiff, move the court, for ¢4.to give ad- 


gations securi- 
| additional security on the part of the plaintiff; and if, on such ** 

E motion, the court is satisfied, that the surety in the plaintiffs un- 

| dertaking, has removed from this Territory, or is not sufficient 

Í for the amount thereof, it may vacate the order of the attach- 

| ment, and direct restitution of any property taken under it, un- - 

| less ina reasonable time, to be ‘fixed by the court, sufficient 

| security be given by the plaintiff. 

SEO. 228. That the defendant may, at any time before judg-. een to di 
| ment, upon reasonable notice to the plaintiff, move to discharge tachment. 

| an attachment, as to the whole or a part of the property attached. 

| Sec. 229. "That, if the motion be made upon affidavits, on the game, 

B part of the defendant, or papers and evidence in the case, but not. 

$ otherwise, tlie plaintiff may oppose the same by affidavits or other 

li evidence, in addition to that on which the order of attachment 

E Was made. 
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AnTIOLE Il. Attachments in certain Actions. 

Action andat- . Sno, 230. That, where a debtor has sold, conveyed, or other- 
ne Set wise disposed of his property, with the fraudulent intent to 
cheat or defraud his creditors, or to hinder or delay them in the 
collection of their debts ; or is about to make such sale, convey- 
ance, or disposition of his property with such fraudulent intent ; 
‘or is about to remove his property, or a material part thereof, 
with the intent or to the effect of cheating or defrauding his 
creditors, or of hindering or delaying them in the collection of 
their debts, a creditor may bring an action on his claim before 
it is due, and have an attachment against the property of the 

debtor. 
Who to grant — Sxo, 231, That the attachment, authorized by the last section, 
nieni may be granted by the court in which the action is brought, or 
by a judge thereof; but before such action shall be brought, or 
such attachment shall be granted, the plaintif, or his agent or 
attorney, shall make an oath in writing, showing the nature and 
amount of the plaintiffs claim, that it is just, when the same 
will become due, and the existence of some one of the grounds 


for an attachment enumerated in the preceding section. 


Eus Palat Guo. 292. That, if the court or judge refuse to grant an order 


goa Fe oi attachment, the action shall be dismissed, but without preju- 
dice to a future action; and in all such action, application for 
an attachment must be made. 

Order to speci- Suc, 283. That the order of the court or judge granting the 
attachment shall specify the amount for which it is allowed, not 
exceeding a sum sufficient to satisfy the plaintiff's claim, and the 
probable costs of the action. 

Bond to beex- Sro. 924. That the order of attachment, as granted by the 

orderissues. ^ court or judge, shall not be issued by the clerk until there has 
been executed, in his office, such undertaking on the part of the 
plaintiff as is directed by section (193. ] 

Action eon: . SEC. 285. That the plaintiff, in such action, shall not have 

ihe claim is judgment on his claim before it is due, and the proceedings on 

attachment may be conducted without delay. 

Proceedings Seo, 236. That the proceedings in the first article of this 

ps chapter, subsequent to section [193] shall, so far as they. are 
applicable, regulate the attachments authorized by this article. 


CHaPTER IV. Injunction. 


What order SEC. 237. That the injunction provided by. this Code is a 
anheeiuies for command to refrain from a particular act. It may be the final 
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judgment in an action, or may be allowed as a provisional reme- 
dy, and when so allowed, it shall be by order. The writ of .. 
injunction is abolished. 

Sec. 288. That, when it appears. by the petition, that ihe Causos for aa 
plaintiff is entitled to the relief demanded, and such relief, or 
any. part thereof, consists in restraining the couindission or e 
tinuanee of some act, the commission or continuance of which, 
during the litigation, would produce great or irreparable injury 
E tothe plaintiff; or when, during the litigation, it appears that 
E the defendant is doing, or threatens, or is about to do, or is pro- 

E curing or suffering to be done, some act in violation of the plain- 

E tifPs rights respecting the subject of the action, and tending to 
4 render the judgment ineffectual, a temporary. injunction may be 
granted to restrain such act. It may also be granted in any 
B case, where it is specially authorized by statute. 


Í — Sec. 239. The injunction may be granted at the time of com- When and by ` 
* E 7 . whom gran 
| mencing the action, or any time afterwards, before judgment by 
B the.Probate Court, or the judge thereof, upon its appearing sat- 
: isfactorily to.the court or judge, by the affidavit of the plaintiff 
B or his agent, that the plaintiff is entitled thereto. 
| See. 240. If the court or judge deem it proper that the de- Ne or a 
| fendant, or any party to the suit, should be heard. before grant- 
| ing the injunction, it may direct a reasonable notice to be given 
| to such party to attend for such purpose, ata specified time and 
m place, and may, in the mean time, restrain such party. 
E Sec. 241. [That] an injunction shall not be granted [against] Same. 
| a party who bas answered, unless upon notice, but such party 
B may be restrained until the decision of the application for an 
M injunction. 
E Sro. 242. [That] no injunction, unless otherwise provided The bona. 
$ by special statute, shall operate, until thé party obtaining the . 
Bi same shall give an undertaking, executed by one or more suffi- 
| cient sureties, to be approved by the clerk of the court; granting 
B such injünction, in an amount to be fixed by the court or judge: 
| allowing the same, to secure to the party injured the damages he 
E may sustain, if it be finally decided that the injunction ought 
a not to have been [granted, ] i 
B Sec. 243. That the order of injunction shall be addressed to The writ or or- 
as v " . e its ser- 
B the party enjoined, shall state the injunction, and shall be issued vice. 
B by the clerk. Where the injunction is allowed at the commence- 
Bi ment of the action, the clerk shall endorse upon the summons, 
B injunction allowed," and it shall not be necessary to issue the 
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E order of injunction, nor shall it be necessary to issue the same, 
where notice of thé application therefor-has been given-to. the 
party enjoined. The service of the summons sò endorsed, or the 
notice of the application for an injunction, shall be notice of its 
allowance. 

Same. SEC. 244. That where the injunction is allowed during the 

D litigation, and without: notice of the application therefor, the 

order of injunction shall be issued, and the sheriff forthwith serve 

the same, upon each: party enjoined, in the manner’ prescribed 
for serving a summons, and make return thereof without-delay. 

4 When njune- Sec. 245. That an injunction binds the party from the time 

E yperates. 
he has notice thereof, and the undertaking required by the appli- 
cant therefor is executed. 

Segond, appli- .Bzc. 246. That no injunction shall be granted by a. judge, 
after a motion therefor has been overruled on the merits of the - 
application, by his court, and where it has been refused by the 

Y court in which the action is brought, or a judge thereof, it shall 
not be granted to the same applicant, by a court of inferior 
jurisdiction, or any judge thereof. 

How enforced,- SEC. 247, That ‘an injunction granted by a judge, may be 

and, dievbedt. enforced as the act of the court. , Disobedience of any injunc- 

ished. tion may be punished as a contempt, by the court, or any judge 

who might have granted it in vacation. An attachment may be 

issued by the court or judge, upon being satisfied by affidavit of 
gu the breach of the injunction, against the party guilty of the 
same, and he may be required, in the discretion of the court or 
judge, to pay a fine not exceeding two hundred dollars, for the 
use of the county, to make immediate restitution to the party 
injured, and give further security to obey the injunction; or, in 
default thereof, he may be committed to close custody, until he 


Shall fully comply with such requirements, or be otherwise- 

| legally discharged. 
. Party enjoined ' Kec. 248. That a party enjoined, may, at any time before 
urther securi- judgment, upon reasonable notice to the party who has obtained 
the injunction, move the court for additional security; and if it | 
e appear that the surety in the undertaking hasremoved from the | 
pr Territory, or is insufficient, the court may vacate the injunction, 


unless, in a reasonable time, sufficient security is given. 


a Affidavits op Sic. 249. That, on the -hearing of an-application for an 
p injunction. injunction, each party may read affidavits. All affidavits shall 
Pai be filed. t 

4 Motion to va- SEC. 250. That if the injunction be granted without notice, 
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the defendant, at any time- before the trial, may apply, upon 
notice to the court in which the action is brought, or any judge 7 
thereof, to vacate-or modify the same. : The application may be 


J made upon- the petition and affidavits, upon which the .injune-: 


tion is granted, or upon affidavits on the part of the party en- 
joined, with or without answer. The order of the judge allow- 
ing, dissolving, or inodifying an injunction, shall be returned to 
the office of the clerk of the court in which. the action is eds 
and recorded and obeyed, as if made by the court. 

Sec. 251. That if application be made upon affidayits, on the 


part of the defendant, but not otherwise, the plaintiff may op- " 


pose the same to [by] affidavits, or other evidence, in anaran 
to that on which the injunction was granted. 

Src. 252. That a defendant may obtain an injunction upon 
an answer in the nature of a counter-claim. He shall proceed j 
in the manner prescribed in this chapter. 


CHAPTER V. Receivers and other Provisional Remedies. 


Suc. 253. That a receiver may be appointed by the Supreme 
Court, the District Court, or by the Probate Court, or any judge 


of either: 1. In an action by a vendor to vacate a fraudulent 


purchase of property, or by a creditor to subject any property or 
fund to his claim, or between partners, or óthers jointly owning 


[or] interested in amy property or fund, on the application of- 


the plaintiff, or of -any party, whose right io, or interest in the 
property, or fund, or the proceeds thereof, is probable, and 
where it is shown that the property or fund is in danger of being 
| lost, removed, or materially injured. 2. In an action by a 
mortgagee for the foreclosure of his morigage, and sale of the 
mortgaged property, where it appears that the mortgaged pro- 
perty is in danger of being lost, removed, or materially injured, 
| or that the condition of. the mortgage has not been performed, 
| and that the -property is probably insufficient to discharge the 
E mortgage debt. 3. After judgment, to carry the judgment into 
E effect. 4. After judgment, to dispose of the property according 
| to the judgment, or to preserve it during the pendency of an 
appeal, or when an execution has been returned unsatisfied, and 
| the judgment debtor refuses to apply the property in satisfaction 
| of thé judgment. 5. In the cases provided in this Code, and by 
| special statutes, when a-corporation has been dissolved, or. is 
| insolvent, or in imminent danger of insolvency, or has forfeited 
| its corporate rights. 6. In all other cases where receivers have 
| heretofore, been appointed by the usages of the courts of equity. 
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Who ineligible Suc. 254. That no party, or attorney, or person interestéd in 
an action, shall be appointed receiver therein. — 

His oath and SEC. 255. That, before entering upon his ‘duties, the receiver 

undertaking ust be sworn to ‘perform them faithfully, and with one or more 
sureties approved by the court, or judge, execute an undertaking 
to such person, and in such sum as the court or judge shall 
direct, to the effect that he will faithfully discharge the duties of 
receiver in the action, and obey the orders of the court therein. 

His powers. Sec. 256. That the receiver has, under the control of the 
court, power to bring and. defend actions in his own name, as 
receiver, to take and keep possession of the property, to receive 
rents, collect debts, to compound for and compromise the same ; 
to make transfers, and generally, to do such acts respecting the 
property, as the court may authorize. - g 

Investment of SEC. 257. That, funds in the hands of a receiver, may be 

funds. E d n x 

' invested upon interest by order of the court; but no such order 

shall ‘be made, except upon the consent of all the parties to the 
action. 

Disposition: of SEC. 258. That, when it is admitted by the pleading or exam- 

hands sof tras ination of a party, that he has in his possession, or under his 
control, any money or other thing capable of delivery, which, 
being the subject of the litigation, is held by him as trustee for 
another party, or which belongs, or is due to another party, the 
court may order the same to be deposited in court, or delivered 
to such party, with or without gecurity, meurt to the further 
direction of the court, 4 - 


Enforementof — SEC. 259. That whenever, in the exercise of its authority, a 
under this court shall have ordered the deposit or delivery of mioney, or 
other thing, and the order is disobeyed, the court, besides pun- 
ishing the disobedieneé as for a contempt, may make an order 
requiring the sheriff to take the money or thing and deposit, or 


deliver it, in conformity with the direction of the court. 


= TITLE IX. is 

» TRIAL NN 
Charter 1. Issue. 2. Trial. 

CHAPTER I. Issue. 
What. Suc. 260. That issues arise on the pleadings, where a fact, 

or conclusion of law, is maintained by one party, and contro- | 
verted by the other. "They are of two kinds: 1. Oflaw. 2. 
Of fact. 
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Sec. 261. That an issue of fact arises: 1. Upon a material Issue oftfact. 
allegation in the petition, denied by the answer. 2. Upon a 
| set-off, or counter-claim, presented in the answer and denied by 
` the reply. 3. Upon material new matter in the answer or reply, 
which shall be considered as controverted by the opposite party, 
without further pleading. 


i 


CHAPTER II. Trial. 


ARTICLE 1. Trialin general. 2. Trial by Jury. 8. Trial by the Court. 4. Trial 
by Referees. 5. Exceptions. 6. New Trial. "T, General Provisions. 8. Time 
of Trial. s 


f 


ARTICLE 1. Trial in General. 
Sec. 262. That a trial is a judicial examination of the issues, What. 
whether of law or of fact, in an action. 
Sro. 263. That issues of law must be tried by the court, How tried. 
unless referred, as provided in section two hundred and eighty- ' 
one. Issues of fact arising in action, for the recovery of money, 
or of specific real or personal property, shall be tried by a jury, 
unless a jury trial is waived, or J reference be ordered, as here- 
inafter provided. 
Sxc. 264. That all other i issues of fact shall be tried by the same. 
court, subject to its power to order any issue or issues to be 


> 


tried by a jury, or referred as provided in this code. l 
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Articte IL Trials by Jury. 
Suspivision 1. Formation of the Jury. 2. Conduct of the Trial. 8. Verdict. 
SUBDIVISION I. Formation of the Jury. 


Sec. 265. That the general mode of summoning, impan- Existing laws. 
neling, challenging, and swearing the jury, is such as is, or may 
j provided by law. - 


SUBDIVISION. II. Conduct of the Trial. 


SEC. 266. That, when the jury has been sworn, the trial shall Mode of con- 
proceed in the following order, unless the court, for special ee ; 
reasons, otherwise direct: 1. The plaintiff must briefly state his 
claim, and may briefly state the evidence, by which he expects 
to sustain it. 2. The defendant must then briefly state his 
defence, and may briefly state the evidence he expects to offer 
in support of it. 8. The party who would be defeated, if no 1 
evidence were given on either side, must first, produce his evi- - 
dence, [and] the adverse party will then produce-his evidence. 

4. The parties will then be.confined to rebutting evidence, unless 
the court, for good reasons, in furtherance of justice, permits 
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them to offer evidence in their original case. 5. When the evi- 
dence is concluded, either party may request instructions to the 
jury, on points of law, which shall be given, or refused by the 
court, which instructions shall be reduced to writing, if either 
party require it. 6. The parties may then submit, or argue the 
ease to the jury; in the argument, the party required first to 
produce his evidence, shall have the opening and conclusion. lf 
several defendants, having separate defences, appear by differ- 
ent counsel, the court shall arrange their relative order. T. The 
court may again charge the jury, after the argument is con- 
cluded. 

View byjary. Suo. 267. That, whenever, in the opinion of the court, it is 
proper for the jury to have a view of the property, which is the 
subject.of litigation, or of the place in which any material fact 
occurred, it may order them to be conducted in a body, under 
the charge of an officer, to the place, which shall be shown to 
them by some person appointed by the court for that purpose. 
While the jury are thus absent, no person, other than the person 
so appointed, shall speak to them, on any subject connected with 
the trial. 


Proceedingsaf- SEC. 268. That when the case is finally submitted to the jury, 

ter a cause is 

submitted toa they may decide in court, or retire for deliberation. If they 
retire, they must be kept together, in some convenient place, 
under the charge of an officer, until they agree upon a verdict, 
or [be] discharged by the court, subject to the- discretion of 
court, to permit them to separate temporarily at night, and at 
their meals. The officer having them under his charge, shall 
not suffer any communication to be made to them, or make any 
himself, except to ask them if they are agreed upon their verdict, 
unless by order of the court, and he shall not, before their ver- 
dict is rendered, communicate to. any person the state of their 
deliberations, or the verdict agreed upon. 


Admonition, s So. 269. That, if the jury are permitted to separate, either 

silo to sêpa- during the trial or after the case is submitted to them, they shall 
be admonished by the court, that [it] is their duty not to con- 
verse with, or suffer themselves to be addressed by any other 
person, on any subject of the trial, and that it is their duty not 
to form or express an opinion thereon, until the case is finally 
submitted to them. 


Instruction, if SEC. 270. That, after the jury have retired for deliberation, 
jury disagree as 
tolaworfact. if there be a disagreement between them, as to any part of the 


testimony, or if they desire to be informed as to any part of the 
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law arising in the case, they may request the officer to conduct 
them to the court, where the information upon the point of law 
shall be given, and the court may give its recollection as to the 
testimony on the point in dispute, in the presence of, or after 
notice to the parties, or their counsel. 


SEO. 271. That the jury may be discharged by the court on Discharge of 
* account of the sickness of a juror, or other accident or calamity no 
requiring their discharge, or by consent of both parties,-or after 

they have been kept together until it satisfactorily appears that 

there is no probability of their agréeing. 


Sec. 272. That, in all cases, where the jury are discharged zánd subse- 
during the trial, or after the cause is submitted to them, it may 
be tried again immediately, or at a future time, as the court 
may direct. 

Sec. 273. That when the jury have agreed upon their verdict, The verdict. 
they must be conducted into court, their names called by the 
Clerk, and the verdict rendered by their foreman. When the 
verdict is announced, either party may require the jury to be Jury may be 
polled, which is done by the clerk, or the court asking each juror 
if it is his verdict. If any che answers in the negative, the 
jury must again be sent out for further deliberation. 

SEC. 274. That the verdict shall be written, signed by the Verdict must 


foreman, and read by the clerk to the jury, and the inquiry 2 and signed. y 
made, ‘‘ Whether it is their [verdict]. > Jf any juror disagrees, 

the jury must be sent out again; but if no disagreement be ex- 

pressed, and neither party requires the jury to be polled, the When court 
verdict is complete, and the jury discharged from the ease. If, rors in form of 
however, the verdict be defective in form only, the same may, DM 

with the assent of the jury, before they are discharged, be cor- 


rected by the court. 


4 


SUBDIVISION 3. Verdict. 


SEC. 275. That the verdict of a jury is either general or Whatis s gen- 
eral and spe- 

special. A general verdict is that of which they pronounce cial verdict. 
generally, upon all or any of the issues, either in favor of the s 
plaintiff or defendant. A special verdict is [that] by which f 
the jury finds facts only. It must present the facts as estab- 
lished by-the evidence, and not the evidence to prove them, 
and they must be so presented as that nothing remains to the 


court but to draw from them conclusions of law. 


SEO. 276. That, in every action for the recovery of money In What eases 


only, or specific real property, the jury, in their discretion, may eral oe 
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render a general or special verdict. In other cases, the court 

may direct the jury to find a special verdict in writing, upon all 

Jury may find or any of the issues, and in all cases may instruct them, if they 

render a general verdict,.to find upon particular questions of 

fact, to be stated in writing, and may direct a written finding 

A special ver- thereon. ‘The special verdict or finding must be filed with the 
clerk and entered on the journal. 

Judgment. Sro. 277. That, when the special finding of facts is inconsis- 


when special 

Eenersl verdiok tent with the general verdict, the former controls the dation, and: 
the court may give judgment accordingly. - 

Jury must ass Sho, 278. That when, by the verdict, either party is entitled 

of recovery. — t0 recover money of the adverse party, the jury, in their verdict, 


must assess the amount of recovery. 


ARTICLE 8. Trial by the Court. 


What, actions — Sigo. 279. That the trial by jury may be waived by the parties 
touthaniher in actions arising on contract, and with the assent of the court 
in other actions, in the following manner: By the consent of the 
. party appearing, when the other party fails to appear at the trial, 
by himself or attorney. By written consent, in person or by 
attorney, filed with the clerk. By oral consent in open court, 

entered on the journal. S 
aed ante Sro, 280. That, upon the trial of questions of fact by the 
insuch cases. court, it shall not be necessary for the court to state its finding 
except generally, for the plaintif or defendant, unless one of 


i the parties request it, with the view of excepting to tke decision 


of the court upon the questions of law involved in trial; in 
which case the court shall state in writing the conclusions of fact 
found, separately from the conclusions of law. 


AnTretE IV. Trial by Referees. 


AN i ineues T0- Sgo. 281. That all or any of the issues in the action, whether 

sent, of fact or of law, or both, may be referred, upon the written 
consent of the parties, or upon their oral consent in court, en- 
tered upon the journal. l 


noe may pe Sc. 282. That, where the parties do not consent, the court 


ence may 


Maarit 
ordered. — , may, upon the application of either, or of its own motion, direct 


a reference in either of the following cases: Where the trial of 
an issue of fact shall require the examination of mutual ac- 
counts, or when the account is on one side only, and it shall be 
made to appear to the court that it is necessary that the party 
on the other side should be examined as a witness to prove the | 
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account; im which cases tho referees may be directed to hear and 

report upon the whole issue, or upon any specific question of 

fact involved therein, or where the taking of an account shall 

be necessary for the information of the court before judgment, 

in cases which may be determined by the court, or for carrying a 

judgment into effect, or where a question of fact other than upon 

the pleadings shall arise, upon motion or otherwise, in any stage 

of an action. y 

Sec. 283. That a trial before referees is conducted in the Mode of trial. 
same manner as a trial by the court. They have the same power 

to summon and enforce the attendance of witnesses, to admin- 

ister all necessary oaths in the trial of the case, and to grant 
adjournments, as the court, upon such.trial. They must state Their repori—- 
the facts found and the conclusions of law separately, and their 9!*9PHons. 
decisions must be given, and may be excepted to and reviewed 

in like manner. The report of the-referees upon the whole 

issue stands as the decision of the court, and judgment may be Judgment. 
entered thereon in the same manner as if the action had been 

tried by the court. When the reference is to report the facts, 

the report has the effect of a special verdict. 

SEC. 284. That, in all cases of reference, the parties, except How referees 
when an infant may be a party, may agree upon a suitable per- ?hosen. 

son or persons, not exceeding three, and the reference shall be 

ordered accordingly; and, if the parties do not agree, the court 

shall appoint one or more referees, not exceeding three, who 

shall be free from exception. i 

Sec. 285. That a reference, as provided in this chapter, cannot Probate iudge 


be ordered by a District Court, unless by consent of the parties f nol "make are- 


to the reference and referees. 

Sec. 286. That it shall be the duty of the referees to sign Referees shall 
any true exceptions taken to any order or decision by them made Eee xo muon 
in the case, and return the same with their report to the court 

making the references. 

Szo. 287. That a judge, in vacation, upon the-written consent Reference in 
of the parties, may make any order of reference which the court vacation: 

of which he is a member could make in term time. In such 

case, the order of reference shall be made on the written agree-. 

ment of the parties to refer, and shall be filed with the clerk of 

the court, with the other papers in the case. - 


Suc. 288. That the referees must be'&worn or affirmed well Oath of refer- 
and faithfully .to hear and examine the cause, and to make a just ° 
and true report therein, aċcording to the best of their understand- 
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* "ing. The oath may be administéred by any person aüthorized to 
a take depositions. 
Compensation Szo. 289. That the referees shall be allowed such compensa- 
of referees. A . . [ : 
tion for their services as the court may deem just and proper, 
which shall be taxed as part of the costs in the case. 


ARTICLE V. — Exceptions. 
What. Src. 290. That an exception is an objection taken to a decision 


of the court upon a matter of law. 


When to be xo, 291. That the party objecting to the decision must except 


ts at the time the decision is made, and time may be given to reduce 
* the exception to writing, but not beyond the term. 


" Form ofstating Spo, 292. That no particular form of exception is -—| 
; » The exception must be stated, with so much of the evidence as- 
is necessary to Sepa it, and no more, and the whole as briefly 
as possible. 
Exception how Sro. 293. That, where the decision objected to is entered on 
tots appear on the record, and the grounds of objection appear in the entry, the 
DES exception may be taken by the party causing to be noted, at the 
end of the decision; that he excepts. l l 
How settled Smc. 294. That, where the decision is not entered’ on the 
récord ^" 9"^record, or the grounds of objection do not sufficiently appear in 
the entry, the party excepting must reduce his exceptions to 
writing, and present it to the court for its allowance. If true, 
To be signed it shall be the duty of a majority of the judges composing the 
ae court to allow and sign it, whereupon it shall be filed with the 
pleadings as a part of the record, but not spread at large on the 
journal. If the writing is not true, the court shall correct it, or 
suggest the correction to n made, and it shall then be signed as 
aforesaid. 
Immateriaiex- — SEC. 295. That no exceptions shall be regarded, unless it is 
ceptions ——— material, and prejudicial to the substantial rights of the party 
excepting. | 
~ Withdrawing Sxc. 296. That exceptions taken to the decision of any court 
of record may, by leave of such court, be withdrawn from the 
files by the party taking the same, at any time before proceed- 
“ ings in error are commenced, and before the exceptions are re- 
corded. 


edri ck" oen - 
t 


A 


ABTILE V. -New Trial. 


For whatesut Sno, 297. That a new trial is a re-examination, in the same 
p, FW. — court, of an issue of fact after a verdict by a jury, report of a 


^ 
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referee, or a decision by the court. The former verdict, re- 
. port, or decision, shall be vacated and a new trial granted, on ` 
É the application of the party aggrieved, for any of the following 

$ causes, affecting materially the substantial rights of such party: 
Irregularity in the proceedings of the court, jury, referee, or 
prevailing party, or any order of the court or referee, or abuse 
of discretion, by which the party was prevented from having s 
a fair trial. Misconduct of the jury or prevailing party. Ac- 
cident or surprise, which ordinary prudence could not have 
guarded against. Excessive damages, appearing to have been 
given under the influence of passion or prejudice. Error in 
the assessment of:the amount of recovery; whether too large or 
too small, where the action is upon a contract, or for the injury 
or detention of property. "That the verdict, report, or decision, 

is not sustained by sufficient evidence, or is contrary to law. 
Newly discovered evidence, material for the party applying, 
which he could not, with reasonable diligence, have discovered 
and produced at the trial. Error of law occurring at the trial, 
and excepted to by the party making the application. 


Sec. 298. That a new trial shall not be granted on account For whet caus. 
o 
of the smallness of damages, in an action for an injury to the granted. 
person or reputation, nor in any other action where the dam- . 


ages shall equal the actual pecuniary injury sustained. 

Sec. 299. That the application for a new trial must be made when applica- 
at the term the verdict, report, or, decision is rendered, and "?níobe made 
except for the cause of newly discovered evidence material for 
the party applying, which he could not with reasonable dili- 
gence have discovered and produced at the trial, shall be 


B unless unavoidably prevented. 


x Sec. 300. That the application must be by motion upon Grounds must 
B written grounds, filed at the time of making the motion. The "ein writine. 
B causes enumerated in subdivision two, three and seven, of sec- 


M tion two hundred and ninety-seven, must be sustained by affi- —Amdavite. 


- | davits showing their truth, and may be controverted by 

E affidavits. ; » 

I Sec. 301. That where the grounds for a new trial could not, Application for 
x with reasonable diligence, have been discovered before, but are 2eW trial, after 


B discovered after the term at which the verdict, report of ref- 
B cree, or decision was rendered or made, the application may be 


| made by petition, filed as in other cases, not later than the se- 


B cond term after the discovery; on which, a summons shall issue, Proceedings 


thereon. 
8 


within three- days after the verdict or decision was rendered, ü 


term, by action.. 
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be returnable and served, or publication made as prescribed in 
section seventy-two. The facts stated in the petition shall be 
considered as denied without answer, and if the service shall 
be:complete in vacation, the case shall be heard and summa- 
rily decided at the ensuing term, and, if in term, it shall be heard 
and decided after the expiration of twenty days from such ser- 
vice. "The case shall be placed on the trial docket, and, the 
witnesses shall be examined in open court, or their depositions 
taken as in other cases, but no such petition shall be filed more 
than one year after the final judgment was rendered. 


ArtcLE VIE. General Provisions. 


"Amount of Sec. 302. That, whenever damages are recoverable, the 
damages plain- é g : . 
tiff may recov- plaintiff may claim and recover any rate of damages to which 
oe he may be entitled for the cause of action established. 
Modo of trial] — Sc. 303. That the provisions of this title, respecting trials 
by cour 3 e . : 

by jury, apply, so far as they are in their nature applicable, to 


trials by the court. . 


Arricte VIII. Time of Trial. 


The d to . Sec. 304. That the clerk of the Probate Court shall keep at 

be kept by —_Jeast five books, to be called ihe appearance docket, the trial 

docket, the journal, the record, and execution docket. 

Tho appear- Sec. 305. That, on the appearance docket, he shall enter 

TONS „all actions in the order in which they were brought, the date 
"of the summons, the time of the return thereof! by the officer, 
- and his return thereon, the time of filing the petition, and all 

subsequent pleadings. 


Thetrialdock- Sec. 306. That the trial docket shall be jade. out by the 

"n clerk of the court, at least twelve days before the first day of 

Es each term of the court ; and the actions shall be set for partic- 
ular days, in the order in which the issues were made up, 
whether of law or of fact, and so arranged that the cases set 
for each day shall be tried as nearly as may be on that day. 
For the purpose of arranging said docket, an issue shall be 
considered as made up, when either party is in default of a 
pleading. 

Orderin which Sec. 307. That the trial of an issue of fact, and the assess- 

Sree aa ment of damages in any case, shall be in the order in which 
they are placed on the trial docket, unless by consent of the 
parties, or the order of the court, they are continued or placed 
at the heel of the docket. The time of hearing all other cases 
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shall be in the order in which they are placed on the docket, 
unless the court, in its discretion, shall otherwise direct. 'The 
court may,in its discretion, hear at any time a motion, and 
` may, by rule, prescribe the time for hearing motions: 
Sec. 308. That actions shall be triable at the first term of Same, 
the court, after the issues therein, by the times fixed for plead- 
ing, are, or should have been, made up; and when, by the 
times fixed for pleading, the issues are, or should have been, Issues mado up 
made up during a term, such actions shall be triable at that term, &o. 
term. When the issues are, or should have been made up, 
either before or during a term of court, but after the period 
for preparing the trial docket of such term, the clerk, if re- 
quired by the court, shall place such actions on the trial docket 
of that term. 
Suc. 309. That the clerk shall make out a copy of the trial Copy of trial 
docket for the use of the bar, before the first day of the term peers 
of court. * 


TITLE X. 


EVÍDENCE. 


CHAPTER 1. Competency of Witnesses. 92. Means of producing Witnesses. 8. 
Mode of taking their Testimony. 4. Admission, inspection and producing of 
Documents and general Provisions. 5. Perpetuation of Testimony. 


CuarTER I. Competency of Witnesses. 
Sec. 310. That no person shall be disqualified as a witness, who compe- 
tent, generally, 
in any civil action or proceeding, by reason of his interest in 
the event of the same, as a party or otherwise, or by reason of 
his conviction of a crime; but such interest or conviction may 
be shown for the purpose of affecting his credibility. 

Sec. 311. That nothing, in the preceding section contained, Exceptions. 
shall, in any manner, affect the Jaws now existing, relating to 
the settlement of estates of deceased persons —infants, idiots, 
or lunatics—or the attestation of the execution of last wills and 
testaments, or of conveyances of real estate, or of any other 
instrument required by law to be attested. 

Sec. 312. That any party to a civil action or proceeding Adverseparties 
may compel any adverse party or person, for whose benefit polled to testi- 
such action or proceeding i is instituted, prosecuted or defended, 
at the trial or by deposition, to-testify as a witness in the same 
manner and subject to the same rules as other witnesses, 

Sec. 313. That no party shall be allowed to testify by virtue game. 
of the provisions of section three hundred and ten where the 
adverse party is the executor or administrator of a deceased 
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person, when the facts to be proved transpired before the death 
of-such deceased person ; nor shall he testify, unless he gives 
reasonable notice of his intention so to do, to the adverse 
party, his agent, or attorney. 

Sec. 314. That the following persons shall be incompetent 
to testify: 1. Persons who are of unsound mind at the time 
of their production for examination. 2. Children under ten 
years of age, who appear incapable of receiving just impres- 
sions of the facts respecting which they are examined, or of re- 
lating them truly. 3. Husband and wife, for or against each 
other, or concerning any communication made by the one to 
the other during the marriage, whether called as a witness 
while that relation sübsisted, or afterwards. 4. An attorney, 
concerning any communication made to him by his client in 
that relation, or his advice thereon, without the client's con- 
sent. 5. A clergyman or priest, concerning any confession | 
made to him in his professional character, in the course of dis- 
cipline, enjoined by the church to which he belongs, without 
the consent of the person making the confession. 

Sec. 315. That, if a person offer himself as a witness, that is 
to be deemed a consent to the examination also of an attorney, 
clergyman or priest, on the same subject, within the meaning 
of the last two subdivisions of the preceding section. 


Cuarrer I]. Means of Producing Witnesses. 


SEC, 316. That the clerks of the several courts, and judges 
of the Probate Courts, shall, on application of any person 
having a cause or any matter pénding in the court, issue a 
subpcena for witnesses under the seal of the court, inserting all 
the names required by the applicant, in one subpcena, which 
may be served by the sheriff, coroner, or any constable of the 
county, or by the party, or any other person. When a sub- 
pena is not served by the sheriff, coroner, or constable, proof 
of service shall be shown by affidavit; but no costs of serving 
the same shall be allowed, except when served by an officer. 

Sec. 317. That the subpcena shall be directed to the person 
therein named, requiring him to attend at a particular time 
and place, to testify as a witness, and it may contain a clause 
directing the witness to bring with him any book, writing, or 
other thing, under his control, which he is bound by law to 
produce as evidence. 

Sec. 318. That, when the attendance of the witness, before 
any officer authorized to take depositions, is required, the sub- 
peena shall be issued by such officer. 
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Src. 919. That the subpoena shall be served either by-reading, How subposna 
or by copy delivered to the witness, or left at his usual- place : of 
residence ; but such copy need not contain the name of any other 
witness. 

Sec. 920. That a witness shall not be obliged to T for Where witness 
examination on the trial of a civil action in the Probate Court, attend. 
except in the county of his residence, nor to attend to give bis 
deposition out of the county where he resides, or where he may 
be when the subpoena is served upon him. | 

Src. 921. That a witness may demand his traveling fees, and Witness fees. 
fee for one day’s attendance, when the subpoena is served upon 
him, and if the same be not paid, the witness shall not be obliged 
to obey the subpoena. The fact of such demand and non-pay- 
ment shall be-stated in the return. 


Sec. 822. That disobedience of a subpoena, or refusal to be Contomptof e 
Sworn or to answer as a witness, or to subscribe a deposition, ness 
when lawfully ordered, may be punished as a contempt of the | 
court or officer, by whom his attendance or testimony is required. 

Szoc. 323. That when a witness fails to attend in obedience to Attachment, 
a subpoena (except in case of a demand and failure to pay his uds t 
fees) the court or officer before whom his attendance is required, 
may issue an attachment to the sheriff, coroner or constable of 
-the county, commanding him to arrest and bring the person 
therein named, before the court or officer, at a time and place to 
be fixed in the attachment, to give his testimony and answer for 
the contempt. If the attachment be not for immediately bring- 
ing the witness before the court or officer, a sum may be fixed in 
which the witness may give an undertaking with surety for his 1 
appearance; such sum shall be endorsed on the back of the at- 
tachment, and if no sum is so fixed and endorsed, it shall be one 
hundred dollars. If the witness be not personally served, the 
court may, by a rule, order him to show cause why an attachment 
should not issue against him. 


Sec. 824. That the punishment for the contempt mentioned Punishment 
in section; three hundred and twenty-two shall be as follows: ings, c" 
When the witness fails to attend in obedience to the subpoena eiui. 
(except in case of a demand and failure to pay his fees) the court 
or officer, may fine the witness in a sum not exceeding fifty dol- 
lars. In other cases, the court or officer may fine the witness in 
@sum not exceeding fifty nor less than five dollars, or may im- 
prison him in the county jail, there to remain until he shall 


submit to be sworn, testify, or give his deposition. The fine 
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imposed by the court shall he paid into the county treasury, and 
that imposed by the officer, shall be for the use of the party for 
whom the witness was subpoenaed. The witness shall also be 
liable to the party injured, for any damages occasioned by his 
failure to attend, or his refusal to be sworn, testify, or give his 
deposition. 

Szo. 825. That a witness so imprisoned by an officer, before 
whom his deposition is being taken, may apply to a judge of the 
Probate Court, who shall have power to discharge him, if it ap- 
pear that his imprisonment is illegal. 

SEC. 826. That every attachment for the arrest, or order of 
commitment to prison of a witness, by a court or officer, pursu- 
ant to this chapter, must be under the seal of the court or officer, 
if he have an official seal, and must specify particularly the cause 
of the arrest or commitment; and if the commitment be for re- 
fusing to answer a question, such question must be stated in the 
order. Such order of commitment may be directed to the sheriff, 
eoroner, or any constable of the county where such witness re- 
sides, or may be at the time, and shall be executed by commit- 


"ting to the jail of such county and delivering a copy of the order 


Examination 
of person con- 
fined in prison 
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Same. 


Witness not to 


be sued out of 
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The oath. 


to the jailor. 

SEO. 921. That a person confined in any prison in this Terri- 
tory may, by order of any court of record, be required to be pro- 
duced for oral examination in the county where he is imprisoned, 
but in all other cases his examination must be by deposition. 

Szo. 328. [That,] while a prisoner’s deposition is being taken, 
he shall remain in the custody of the officer having him in charge, 


who shall afford reasonable facilities for the taking of the depo- . 


sition. 

Sec. 829. [That] a witness shall not be liable to be sued in a 
county in which he does not reside, by being served with a sum- 
mons in such county, while going, returning, or attending, in 
obedience to a subpoena. 

SEC. 990. [That,] at the commenoément of each day after the 
first day, a witness may demand his fees for that day’s attend- 
ance in obedience to a subpcena, and if the same be not paid, he 

shall not be required to remain. 

Src. 981. That before testifying, the witness shall be sworn 
to testify the truth, the whole truth, and nothing but the truth. 
The mode of administering an oath shall be such as is most bind- 
ing upon the conscience of the witness. 
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i 
CuarrER III. Mode of taking the Testimony of Witnesses. 
ArricLE 1. Affidavit. 2. Depositions. 

Suc. 882. That the testimony of ‘witnesses is taken in three 
modes: 1. By affidavits. 2, By deposition. 8. By oral ex- 
amination. 

SEC. 989. That an affidavit is a written declaration under 
oath, made without notice to the adverse party. 

Sno. 334. That a deposition, is a written declaration. under 
oath, made upon notice to the adverse party, for the purpose of 
enabling him to attend, and cross-examine, or upon written in- 
terrogatories. 

Sec. 885. [That] an oral examination, is an examination in 
the presence of the jury or tribunal which is to decide the fact or 
act upon it, the testimony being heard by the y. or tribunal 
from the lips of the witness. 


ARTIOLE I. Affidavits. 

Sec. 886. That an affidavit may be used-to verify a pleading, 
to prove the service of a summons, hotice, or other process in an 
action, to obtain a provisional remedy, an examination of a wit- 
ness, a stay of proceedings, or upon a motion, or in any other 
case permitted by law. _ 

Szo. 887. [That] an affidavit may be made in and out of this 


~ Territory, before any person authorized to take dispositions, and 


must be authenticated in the same way, except as provided iti 
section one hundred and eleven. 


AnrICLE Il. Depositions. 


Susprvision 1; When to be used. 2. Officers who may take them. 8. Manner 
of taking and authenticating them. 4. Exceptions to Depositions. | 


SUBDIVISION I. When to be used. 


Sec. 838. That the deposition of any witness may be used 
only in the following cáses: 1. When the witness does not re- 
side in the county where the action or proceeding is pending, or 
is send [sent] for. trial by change of venue, or is absent there- 
from. 2. When from age, infirmity, or imprisonment, the 
witness is unable to attend court or is dead. 3. When the testi- 
mony is required upon a motion, or in any other case where the 
oral testimony of the witness is not required. 

Suc. 339. That either party may commence taking testi- 
mony by deposition s at any time after service upon the defendant. 
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Susprvision IL. Officer who may take them. 
pos Tonito- — Sxg. 840. That depositions may be taken in this Territory, 
before a judge, or clerk of the Supreme Court or Probate Court, 
before-a Justice of the Peace, Notary Public, Mayor or Chief 
Magistrate of any city or town corporate, or before a Master 
Commissioner, or any person empowered by a special commis- 
Sion, but depositions taken in this Territory, to be used therein, 
must be taken by an officer or person whose authority is derived 
within the Territory. 

—Elsewhere. SEC. 941. That depositions may be taken out of this Terri- 
tory, by a judge, justice or chancelor of any court of record, a 
justice of the peace, notary publie, mayor, or chief magistrate 
of any city or town corporate, a Commissioner appointed by the 
Governor of this Territory to take depositions, or any person au- 

| thorized by a special commission from this Territory. 
Who cannot SEC. 842. That the officer before whom depositions are taken, 
must no [not] be a relative or attorney of either party, otherwise 

interested in the event of the action or proceeding. 


X 


Commission to — SEO. 948. That any court of record of this Territory, or any 

take deposi- E ‘ " A 

tions. ^ judge thereof, is authorized to grant a commission to take depo- 
sitions within or without the Territory. The commission must 
be issued by a person or persons therein named, by the clerk, 
under the seal of the court granting the same, and depositions 
under it must be taken upon written interrogatories, unless the 
parties otherwise agree. 


Suppiviston 9. Manner of taking and authenticating them. 
Thenotiee,and SEC. 944. That, prior to the taking of any deposition, unless 
“sa service. taken under a special commission, a written notice, specifying 
the action or proceeding, the name of the court or tribunal in 
which it is to be used, and the time and place of taking the same 
- shall be served upon the adverse party, his agent, or attorney of 
record, or left at his usual place of abode. The notice shall be 
served so as to allow the adverse party ‘sufficient time, by the 
usual route of travel to attend, and one day for preparation, ex- 
clusive of Sunday and the day of service, and the examination 
may, if so stated in the notice, be adjourned from day to day. 
"Notice bypub- Suc. 945. That when the party against whom the deposition 
ida is to be read, is absent from or a non-resident of the Territory, 
and has no agent or attorney of record therein, he may be noti- 
fied of the taking of the deposition by publication. The publi- 
cation must be made three consecutive weeks in some newspaper 
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printed in the county, where the action or. proceeding is pending, 
if there be any printed in such county, and if not, in some news- 
paper printed in this Territory of general circulation in the county. 
"The publication must contain all that is required in a written 
notice, and may be proved in the manner prescribed in section 
Seventy-three. 
Suc. 846. That the deposition shall be written in dio: presence By whom depo- 
of the officer taking the same, either by. the officer, the witness Written; 
or some disinterested person and subscribed by the witness. 
Suc. 347. That the deposition so taken, shall be sealed up 7 Sealed, in- 


dorsed, &e., and 
and endorsed with the title of the cause and the name of the forwarded to , 


clerk, «c. 
officer taking the same, and by him addressed and transmitted to 
the clerk of the court where the action or proceeding is pending. 
It shall remain under seal until opened by the clerk by order of 
the court or at the request of a party to the action or proceeding, 
or his attorney. 

SEC. 948. That the depositions taken pursuant to this article, Before what 
ribunals de- 
shall be admitted in evidence on the trial of any civil action or positions. ma; 
proceeding pending before any justice of the peace, mayor, or 


other judicial officer, arbitrator or referee. 


When opened. 


Sec. 349. That, when a deposition has been once taken, it may ben deposi- 
be read in any stage of the same action or proceeding, or in any "*€4- 
other action or proceeding upon the same matter between the 
same parties, subject however to all such exceptions-as may be 


taken thereto under the provisions of this title. 


SEC. 850. That depositions taken pursuant to this article, Dy Ces 
any judicial or other officer herein authorized to take depositions, 
having a seal of office, whether résident in this Territory or else- 
where, shall be admitted in evidence upon the certificate and - 
signature of such officer under the seal of the court of which he is 
an officer, or his official seal and no other, or further act of au- 
thentieation shall be required. If the officer taking the same 
bave nó official seal, the deposition, if not taken in this Territory, s 
Shall be certified and signed by such officer, and shall [be] further ` 
authenticated, either by parol proof adduced in ‘court, or by the ` 
official certifieate and seal of any Secretary, or e officer of 
the Territory keeping the great seal thereof, or of the clerk or 
prothonotary of any court having a seal attesting that such i 
judicial or other officer was at the time of taking the same, with- 
in the meaning of this chapter authorized to take the same. But 
if the deposition be taken within this Territory by an officer hav- 
ing no seal, or within or without this Territory, under a special 


i 
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commission, it shall be sufficiently authenticated by the official 
‘signature of the officer or commissioner taking the same. _ 
The certificate Suc. 951. That the officer taking the déposition shall annex 
_ thereto a certificate, showing the following facts: That the wit- 
-  . mess was first sworn to testify the truth, the whole truth, and 
nothing but the truth. That the deposition was reduced to writ- 
ing by some proper person (naming him.) That the deposition 
was written and subscribed in the presence of the officer certify- 
_ ing thereto. That the deposition was taken at the time and place 
' specified in the notice. 
Deposition oq, Sec. 992. That when a deposition is offered tobe read in 
unless, &e. ^ evidence, it must appear to the satisfaction of the court, that, for 
any cause specified in section three hundred and thirty-eight, the 
attendance of the witness cannot be procured. 


When to be Src. 858. That every deposition, intended to be read in evi- 
dence on the trial, must be filed at least one day before the day 
of trial. 


Fees for taking — SEQ, 994. That the following fees shall be allowed for taking 
es depositions in this Territory, viz: Swearing each witness, four 
^ cents; for each subpcena, attachment, or order of commitment, 
fifty cents; for each hundred words contained in such deposition 
‘and certificate, ten cents and no more; and such officer may re- 
tain the same until such fees are paid; such officer shall also tax 
. the costs of the sheriff, or other officer who shall serve the process 
aforesaid, and fees of the witnesses, and may also, if directed 
by the person entitled thereto, retain such depositions, until the 

said fees are paid. 


SUBDIVISION IV. Exceptions to Depositions. 


To be in writ- Sec. 355. That exceptions to depositions shall be in writing, 

ing ; us cup" ; 
Specifying the grounds of objection, and filed with the papers in 
the cause. | 

zana filed be- BEC. 356. That no exception, other than for incompetency or 

'  irrelevanoy, shall be regarded, unless made and filed before the 

commencement of the trial. . 

-And consid-] Sec. 357. That the court shall, on motion of either party, hear 

trial. and decide the questions arising on exceptions to depositions, 
before the commencement of the trial. 

When errorsof Suc. 358. That errors of.the court, in its decisions upon ex- 

ceptions to depositions, are waived, unless excepted to. 


ee p 
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CHAPTER IV. Admissions, Inspection, and Production of 
Documents, ànd General. Provisions. -` 


Sec. 359. That either party may exhibit to‘the other-or to his A, iid = 
attorney, at any time before the trial, any paper ör document Bel reruns or 
material to the action, and request an admission in writing of its Proving it. 
genuineness., If-the adverse party or his attormey fail to-give 
the admission in writing, within four days after the request, and 
if the party exhibiting the paper or document be afterwards. put 
to any cost or expense to prove its genuineness, and the same be 
finally proved or admitted on the trial, such costs and expenses 
to be ascertained at the trial, shall be paid by the party refusing 
to make the admission, unless it shall appear, to-the‘satisfaction 
of the court, that there were good reasons for the refusal. 

SEC. 960. That either-party or his attorney may demand of Inspection and 
the adverse party an inspection and copy, or permission to take papers and doc" 
a copy of a book, paper or document, in his possession or under “™ 
his control, containing evidence relating to the merits of the ac- 
tions or defence therein. Such demand shall be in writing, 
specifying the book, paper or document, with sufficient particu- 
larity to enable the other party to distinguish it, and if compli- 
ance with the demand, within four days, be refused, the court or 


judge, on motion and notice to the adverse party, may in their 


- discretion order the adverse party to give the other, within a 


specified time, an inspection and copy or permission to take a 
copy of such book, paper or document; and on failure to comply 
with such order, the court may exclude the paper or document 
from being given in evidence, or if wanted as evidence by the 
party applying, may direct the jury to presume it to be such as 
the party by affidavit alleges it to be. This section is not to be 
construed to prevent a party from compelling another to produce 
any book, paper or document when he is examined as a witness. 
SEO. 361. That either party or his attorney, if required, shall Copies ofdeeds 
or other. writ- 
deliver to the other party or his attorney, a copy of any deed, ten instru- 
instrument or other writing, whereon the action or defence is mem 
founded, or which he intends to offer in evidence at thetrial. If 
the plaintiff or defendant shall refuse to furnish the copy, or 
copies required, the party so refusing shall not be permitted to 
give in evidence at the trial the original, of which a copy has been 
refused. This section shall not apply to any paper, a copy of 
which is filed with a pleading as provided in section one hundred 
and seventeen. 
Sec. 362. That printed copies in volumes of statutes, code, How laws of 
other states 
or other written law, enacted by any other State or Territory, or governments 
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‘foreign government, purporting or proved to have béen publigh- 


Evidence may 
be perpetuated 


The petition : 


The order for 
examination; 


Grass interrog” 
atories. 


ed by the authority thereof, or proved to be commonly admitted 
as evidence of the existing law in the courts or tribunals of such 
State, Territory or government shall be admitte. by the courts 
And officers of this Territory, on all occasions, as presumtive 
evidence of such laws. The unwritten or common law of any 
other State, Territory, or foreign government may be proved as 
facts by parol evidence; and the books of reports of cases ad- 
judged in their courts, may also be admitted as presumptive 
evidence of such law. 


CuaPrER V. Proceedings to Perpetuate Testimony. 

SEC. 968. That the testimony of a witness niay be perpetuated 
in thé following manner: 

Sxc. 864. That the applicant shall file in the office of the clerk 
of the Probate Court a petition, to be verified, in which shall be 
set forth, specially, the subject matter, relative to which testi- 
mony is to be taken, and the names of the persons interested, if 
known to the applicant ; and if not known, such general descrip- 
tion as he can give, of such persons, as heirs, devisees, alienees, 
or otherwise. The petition shall also state the names of the wit- 
nesses to be examined, and the interrogatories to be propounded 
to each ; that the applicant expects to be a party to an action in 
a court of this Territory, in which such testimony will, as he be- 
lieves, be material, and the obstacles preventing the immediate 


commencement of the action, where the applicant expects to be 
the plaintif. 


Sec. 365. That the court, or a judge thereof, may forthwith 
make an order allowing the examination of such witnesses. The 
order shall prescribe the time and place of the examination, 
how long the parties interested shall be notified thereof, and the 
manner in which they shall be notified. 

Src. 866. That, when it appears satisfactorily to the court or 
judge that the parties interested cannot be personally notified, 
such court or judge shall appoint a competent attorney to exam- 
ine the petition, and prepare and file cross interrogatories to 
those contained therein. The witnesses shall be examined upon 
the interrogatories of the applicant, and upon cross interrogato- 
ries, where they are required to be prepared, and no others shall 
be propounded to them; nor shall any statement be received 
which is not responsive to some one of them. The attorney 
filing the cross interrogatories shall be allowed a reasonable fee 
therefor, to be taxed in the bill of costs. 


m 
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Sec. 367. That such depositions shall be taken before some Taking and &l- 
one authorized by law to take depositions, or before some one 12e the testi- 
specially authorized by the court or judge, and shall be returned 
to the clerk’s office.of the court, in which the petition was filed. 

Sec. 868. That the court or judge, if satisfied that the moea proved 
depositions have been properly taken, and, as herein required, sn e eflect f l 
shall approve the same and order them to be filed; and if a trial 
be had between the parties named in the petition, or their privies 
or successors in interest, such depositions, or certified copies 
thereof, may be given in evidence by either party, where the 
witnesses are dead, or insane, or.where their attendance for oral 
examination cannot be obtained or required ; but such depositions 
shall be subject to the same objections for irrelavency and incom- 
petency as may be made to depositions taken pending an action. 

SEC. 869. That the applicant shall pay the costs of all pro- Applicant te 
ceedings under this chapter. poe 


TITLE XI. 


JUDGMENT. 
CHAPTER 1. Judgment in general. 2. Judgment upon Failure to Answer. 3. 
Judgment by Confession. 4. Manner of giving and entering ener 5. 
Conveyance by Commissioners. 


CnmarrER I. Judgment in General. 

SEC. 870. That a judgment i is the final determination of the What. 
rights of the parties in an action. 

Seo: 371. That judgment may be given for or against one or Relief LER 
more of several plaintiffs, and for or against one or more of whom. &e.. 
several defendants; it may determine the ultimate rights of the 
parties on either side, as between themselves, and it may grant 
to the defendant any affirmative relief to which he may be en- 
titled. In an action against several defendants, the court may, 
in its discretion, render judgment against one or more of them, 
leaving the action to proceed against the others whenever'a sev- 
eral judgment may be proper. The court may also dismiss the 
petition with eosts, in favor of one or more defendants, in case 
of unreasonable neglect on the part of the plaintiff to serve the 
summons on other defendants, or to proceed in tHe cause against 
the defendant or defendants served. 

Seo. 372. That an action may be dismissed. without prejudice In what eases 
to a future action. By the plaintiff, before the final submission $^, *fen may 
of the case to the jury, or to the court, where the trial is by the Hier" preju- 
court; by the court, where the plaintiff fails to appear on the 
irial; by the court, for the want of necessary parties; by the 
court, on the application of some of the defendants, where there - 
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l _ are others whom the plaintiff fails to prosecute with diligence ; 

i j by the court, for disobedience by the plaintiff of an order con- 

' cerning the proceedings in the.action; in all other cases, upon 
the trial of the action, the decision must be upon the merits. 

ja 

H 

fı 


Proceedingson. SEC. 873. That, in any case where a set-off or counter-claim 
or seo after has been presented, the defendants shall have the right. of pro- 
dismissed his céeding to the trial of his claim, although the plaintiff may have 


> action. 
= ° dismissed his action or failed to appear. 


Mortgaged Sec. 374. That, in the foreclosure of a mortgage, a sale of 
j . property to be . . 

| sold. the mortgaged property shall in all cases be ordered. 

$ Judgment for — SEO. 375. That, when a judgment shall be rendered for a 
i &o. do operate conveyance, release or acquittance, in any court of this Terri- 
i. tory, and the party against whom the judgment shall be rendered 
T does not comply therewith by the time appointed, such judgment 


shall have the same operation and effect, and be as available, as 


" if the conveyance, release or acquittance had been executed con- 
! formably to such judgment. This section shall apply to decrees 
t, rendered or to be rendered in suits now pending. 


OnmaPrER Il. Judgment upon Failure to Answer. . 
Damages may SEO. 876. That, if the taking of an account, or the proof of 


; dourtor jury. a fact, or the assessment of damages be necessary to enable the 
| court to pronounce judgment upon a failure to answer, or after 
a decision of an issue at law, the court may, with the assent of 
the party not in default, take the account, hear the proof, or 
assess the damages ; or may, with the like assent, refer the same 
to a referee or master commissioner, or may direct the same to 
be ascertained or assessed by a jury. If a jury be ordered, it 


shall be on or after the day on which the action 1s set for trial. 


Meis -— d 


CHAPTER lll. Judgment by Confession. 
Defendanteon: Suc. 377. That any person indebted, or against whom a cause 
in person. of action exists, may personally appear in a court of competent. 
Jurisdiction, and, with the assent of the creditor or person having 
| such cause of action, confess judgment therefor, whereupon judg- 
; ment shall be entered aceordingly. 
L Pleadings in SEO. 378. That the debt or cause of action shall be briefly 
M PEUT stated in the judgment, or in a writing to be filed as pleadings in 
other actions. 
Execution and Eo. 879. That such judgment shall authorize the same pro- 
ceedings for its enforcement as judgments rendered in actions 
regularly brought and prosecuted; and the.confession shall oper- 
: ate as a release of errors. 
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Src. 380. That every attorney, who shall confess judgment Parant, of at- 
in'any ease, shall, at the time of making such confession, pro- fession of judg- 
duce the warrant of attorney for making the same, to the court duced and fled 
before which he makes.the confession, and the original or a copy” 
of the warrant shall be filed with the clerk of the court in which | 
the judgment shall be entered. 

Sec. 381. That if any p brson be in eustody in a civil action, - Warrant to 
at the suit of another, no warrant of attorney; executed by the. Grant ot PE 
person in custody, to confess judgment in favor of the person at ^. ae 
Whose suit he is in custody, shall be of any force, unless some 
attorney, expressly named by the person in custody, be present 


and sign the warrant of attorney; as a witness. 


CmarrrR IV. Manner of Giving and Entering Judgment. 


Sec. 882. That, when a trial by jury has been had, judgment Judgmént to 
must be rendéred by the clerk in conformity to the verdict, unless dict. ee 
it is special, or the court order the case to be reserved for future , 
argument or consideration. , - 

Suc. 383. That, where the verdict is special, or where there Judgment on 
has been a special finding on particular questions ‘of fact, or py 
where the court has ordered the case to be reserved, it shall order * 
what judgment shall be entered. 

Sec. 384. That, where, upon the statement in the pleadings, Judgment con- 
one party is entitled by law to judgment in his favor, judgment verdict. 
shall be so rendered by the court, though a verdict has been” 
found against such party: - 

Suc. 885. That, if a counter-claim or set-off, established at ‘For defendant 
the trial, exceed the plaintiff’s claim so established, judgment a colitur 
for the defendant must be given for the excess; or, if it appear" pco 
that the defendant is entitled to any affirmative relief, judgment. 

Shall be given therefor. 

Suc. 386. That it shall not be necessary to reserve, in a judg- Against inz 
meut or order, the right of an infant to show cause against it 
after his attaining full age; but, in any case in which, but for‘ 
this section, such reservation would have been proper, the infant, 
within one year after arriving at the age of twenty-one years, 
may show cause against such order or judgment. . 

Szo. 887. That all judgments and orders ñust be entered on Judgment, &c., 

o be entered 
the journal of the court, and specify clearly the relief granted on journal. 
or order made in action. j 

Sec. 988. That the clerk shall make a complete record of Record of sas- 
every cause, as soon as it is finally determined, unless such i 
record or some part thereof be duly waived. 


Pi w 
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i When to be, SEC. 989. That he shall make up such record in each cause in 
signed. the vacation next after the term at which the same was deter- 
mined; and the presiding judge of such court shall, at its next 
term thereafter, subscribe the same. 
Pf what record — SEC. 890. That the records shall be made up from the peti- 


tion, the process, return, the pleadings subsequent thereto, re- 
ports, verdicts, orders, judgments, and all material acts and pro- 
ceedings of the court; but if the items of an account or the 


" copies of paper attached to the pleadings be voluminous, the 
», court may order the record to be made by abbreviating the same, 
{f or inserting a pertinent description thereof, or by omitting them 
Š entirely. Evidence must not be recorded. 
: Farther time = So. 391. That, when the judicial acts or other proceedings 
4 record. of any court have not been regularly brought up and recorded by 
$ the clerk thereof, such court shall cause the same to be made up 
+ and recorded within such time as it may direct. When they are 
, made up, and upon examination found to be correct, the presid- 


ing judge of such court shall subscribe the same. 

Cases in which Sxc. 892. That section three hundred and eighty-eight shall 

e made. not apply, 1. In criminal prosecutions, where the indictment has 

been quashed, or where the prosecuting attorney shall have en- 
tered a nolle prosequz on the indictment. 2. In cases where an 
action has been dismissed without prejudice to a future action, 
as provided in section three hundred and seventy-two. 3. Inall 
actions in which, in open court, at the term at which the final 
order or judgment shall bé made, both parties shall declare their 
agreement, that no record shall be made. 

When record SEC. 393. That, in cases where [an] action has been dismissed 

on payment without prejudice to a future action, the clerk shall make a com- 
„plete record of the proceedings, upon being paid for making the 
same by the party desiring the record to be made. 

Record under SEC. 994. That a complete record shall be made in the case 

sec, 372. mentioned in section three hundred and seventy-three, unless 


waived by the parties. 


CHAPTER V. Conveyance by Commissioners. 

In what cascs. SEC. 395. That real property may be conveyed by master 
commissioners as hereinafter provided: 1. When, by an order 
or judgment in an action or proceeding, a party is ordered to 
convey such property to another, and he shall neglect or refuse to 
comply with ‘such order or judgment. 2. When specific real 
property is required to be sold under an order or judgment of 
the court. 
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SEc..396. That a sheriff may act as master commissioner When sheriff 


- under the second gub- division of- the preceding section. Sales meen Cont: 
made under the same shall conform, in all respects, to the. laws How sales 
regulating sales of lands upon execution. i 

Seo: 397. That the-deed of a-master. commissioner shall con- Requisites of a 
tain the like recital, and shall be .executed, acknowledged and 
recorded as the deed of a sheriff, of real property sold under 


execution. 


TITLE XII. A . 
-° CAUSES OF ACTION WHICH SURVIVE, AND ABATEMENT OF 
- ACTIONS. j 

‘Suc. 398. That, in addition to the causes oE dekon huch e e OF 
survive at common law, causes of action for mesne profits, or 
for an injury to real or personal estate, or for any deceit or 
fraud, shall also survive, and the action may be brought, not- 
withstanding the death of the person entitled or liable to the 
same. : 

Sgc. 399. That no action, pending in any court, shall abate What notions 
by the death of either or. both the parties thereto, except. an 
action for libel, slander, malicious prosecution, „assault, or as- 
sault and battery, for a nuisance, or against a justice of the 
peace for misconduct in office, which shall abate by the death of 
the defendant. 


TITLE XIII. 
REVIVOR. 
Cuarrer 1. Revivorof Actions. 2. Revivor and new Parties to J udgment. 


CHAPTER I.  Hevivor of actions. 
Sec, 400. That, ‘where, there are: several plaintiffs or defen- Proceedings 


dants in action, and one of them dies, or his powers as personal He Se 
parties dies,&c. 
representative cease, if the right of action survive to. or against 
the remaining parties, the action may proceed—the death of the 
party, or the cessation of his powers being stated on the record. 
Suc. 401. That, where one of. several plaintiffs or defendants Same. 
dies, or.his powers as a personal representative cease, if the cause 
of action do not admit of survivorship, and the court is of opin- 
ion that the merits of the controversy can be properly determined 
and the principles applicable to the case fully settled, it may 
proceed to try the same as between the remaining parties; but 
the judgment shall not prejudice any who were not parties at the 
time of trial. . | 
Sec. 402. That, when one of the parties to an action dies, or 


Same. 
his powers as a representative cease before the judgment, if the 
9 


zo hee. 
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right-of -aotion survive in favor-of or against his repsésentetives 
et successo, "the action may be revived abd proceed in their 
names. 

Proceedings to — Sgc. 403. That the revivor shall be, by a conditional order of 
the court; if made in term, or by a judge thereof, if in ‘vacation, 
that the ‘action be-revived in the names of: the representatives or 
successor of the party who died, or whose powers ceased, and 
proceed in favor of or against them. , 

Same. Sec. 404. That the order may'be, made on the motion of the 
adverse. party or of the representatives or successor of tlie party 

; who died of whose powers ceased, suggesting his death or the 
cessation of his powers, which,: with the names and capacities of 
his representatives or successor shall-be stated in the order. 

Same. Sec. 405. That, if the order is made by consent of the par- 
ties, the-action shall forthwith stand. revived ;-and if not made 
by consent, the order shall be served in the same manner and 
returned within the same- time as a summons, upon the .party 
adverse to the one making the motion; and if sufficient cause be 
not shown against the survivor, the action shall stand révived. 

Same. Sec. 406. That, when the plaintiff shall make an affidavit, 
that the representatives of the defendant, or any of ‘them in 
whose name the action may be ordered to be revived, or non- 
residents of the Territory, or have left the same to -avoid the 
service of the order, or so concealed themselves that the order 
cannot be served upon them, qr that the names and residence of 
the heirs or devisees of the'person against whom the action may 


be ordered to be revived, or some of them, are unknown to the B 


affiant, a notice may be published for six consecutive weeks, as B 
provided by section seventy-two, notifying them to appear on s E 
day therein named, not less than ten days after the publication E 
is complete, and show cause why the action should not be revived 
against them ; and if sufficient cause be not. shown to the con- 
trary, the action shall stand revived. 

In whose name — SEC. 407. That, upon the death of the plaintiff in an action, 

plaintiff dies; jt may be revived in the names of his representatives, to whom 
his right has passed. Where his right has passed,to his personal 
representative, the revivor shall be in his name; where it has 
_ passed to his heirs or devisees, who could pabport the action if 
brought anew, the revivor may be in their names. 

When defende Sec, 408. That, upon the death of a defendant: in an action, 

bow; wherein the right, or any part thereof, survives against: his per- 
sonal representatives, the revivor shall be against him; and it 


w 


WE resentatives or successor of a defendant shall not be made, with- [ived against 
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may shobé sgathet the heirs or devisecs of the defendant, or 
both, whea the right of action, or any pert thereof, survives 

Sac. 409. That, upon the death of a defendant in an action When defen- 
for the recovery of real property only, or which concerns only soto dies. 
his rights or claims to such property, the action may: bé revived 
against his heirs or devisees, or both, and an order therefor may 
be forthwith made in the manner directed in the preceding sec- 
tions of this title. 

Sec. 410. That an order to revive an action against the rep- Within what 


6 re~ 
BÉ out the consent of such representatives or successor, unless in 

E B ‘one year from-the time it could [have] been first made. 

BÉ «= Sec. 411. That an order to revive an action in the names of ;,2y,plsintitrs 
WE the representatives or succéssor of a ‘plaintiff, may be made 

EE forthwith, but shall not be made without the consent of the : 
BÉ defendant, after the expiration of one year from the time the P 
order might have been first made ; but where the defendant shall 

ME also have died, or his powers qd ceased in the meantime, the 

B. order of revivor, on both sides, may be m in the period lim- 

ited in the last section. j 


Szo. 412. That, when it appears to the court, by affidavit If action not 
E that either party to an action has been dead, or where a party ‘isposed of. 

| sues or is sued as a personal representative, that his powers have ` 
ceased for a period so long that the action cannot be revived in 
the names of his representatives or successor, without the consent 
of both parties, it shall order the action to be stricken from the 


docket. 
SEC. 418. That, at any term of the court succeeding the death Same. 
ME of the plaintiff, while the action remains on the docket, the de- 
BE fendant having given to the plaintiffs proper representatives, in 
B whose names the action might be revived, ten days notice of the 


EE application therefor, may have an order to strike the action from 


| the docket, and for costs against the estate of the plaintiff, unless 
the action is forthwith revived. 


| SEC. 414, That, when, by the provisions of the preceding Action ion stands 
M sections, an action stands revived, the trial thereof shall not be itis revived, 

| postponed by reason of the revivor, if the action would have 

stood for trial at the term the revivor is complete, had no death 


or cessation of powers taken place. 
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Joint debtors 
not originally 
summoned. 


Where plain- 
tiff or defen- 
dant die after 
judgment. 


Dormant judg- 
ment, . 


` 


Executions, 
how-issned. ~ 


T 


The different 
kinds. 


Property sub- 
ject to levy. 


When lien of 
judgment 
attaches. 
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Cuapren ‘Il. ^ Revivor aid new Parties to Judgment. 
Sec. 415. That, when a judgment.is recovered. against. one or 
more persons jointly indebted upon contract, those who were not 
originally summoned may, be.made parties to the judgment by 


‘ aétion. F 


SEO, 416. That, if. either or both parties die after judgment 
and-before satisfaction thereof, their representatives, real or per- 
sonal, or both, as the case may require, may be made parties to 
the same, in the same manner as is prescribed for reviving actions 


. before judgment ; and such judgment may be rendered and exe- 


eution awarded as might or ought to be given or awarded against 
the representatives, real or personal, or both, of such deceased 
party. 

Sec. 417. That, if a Judgment become dormant, it may be 
revived in the same manner as is prescribed for reviving actions 
before judgment. l 


TITLE XIV. 


EXECUTIONS. 

Cnarrer 1. Executions against the Property of the Judgment Debter. 2. Pro- 
cbedings in aid of Executions, 8. Executions xgainst the Person. 4. Execu- 
tions for the delivery of Real Property. 5. Judgment before Justices of the 
Peace. - 


' Sgc. 418. That executions shall be deemed process of the 
court, and shall be issued by the clerk and directed to the sheriff 
of the county. They may be directed to different counties at the 
same time. _ 

Sec. 419. That executions are of three kinds: 1. Against 
the property of the judgment debtor. 2. Against his person. 
3. For the delivery of the possession of real property, with 
damages for withholding the same and costs, 


Carter I. Ewecutions against the Property of ihe 
Judgment Debtor. 

Sec. 420. That lands, tenements, goods and ,chattels, not 
exempt by law, shall be subject to the payment of debts, and 
shall be liable to be taken on execution and sold as hereinafter 
provided. 

"Suc. 421. That the lands and tenements of the debtor, within 
the county where the judgment is entered, shall be bound for the 
satisfaction thereof, from the first day of the term at which judg- 
ment is rendered ; but judgments by confession and judgments 
rendered at the same term at which the action is commenced, 


shall bind such Jands only from the day on which such judgments 


4 
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are rendered: ; All otherdands, as well as ‘goods ahdichattels of 
the debtor, shall be bound from the time they shall be seized: in 
execution. 

, Sga. 422. That, if execution shall not be sued out within five 
years from the date of any judgment, that now is or may here- 
after be rendered, in any court of record in this Territory, or if 
five years shall have intervened between the date of the last ex« 
ecution issued on such judgment and the time of ‘suing out an- 
other writ; of execution thereon,:such judgment shall‘ ‘become 
m= dormant, and shall cease to operate as a lien on the estate of the 
ME = judgment debtor. 

: Src. 429. That the writ of execution aris the nay of 
the judgment debtor, issuing from any Court of record in this 
Territory, shall command the officer to whom it is direeted, that 
of the goods and chsttels:of the debtor he cause to be made the 


n M money specified in the writ ; and for want of goods and chattels, 


"E he cause the same to be‘made of the lands and tenements of the 
ME debtor; and.the exact amount of the debt, damages and costs, 

for which the judgment is entered, shall be endorsed on tlie 
execution. / 

Sec, 424. That, when two or more writs of execution against 
the same debtor shall be sued out during the term in which judg- 
ment was rendered, or within ten days thereafter, and when two 
or more writs of execution, against the'same debtor, shall be 
delivered to the officer on the same day, no preference shall be 
ig given to either of such writs ; but if a sufficient sum of money 
EM be not made to satisfy all executions,.the amount made shall be 
| distributed to the several creditors in proportion to the amount 
fa of their respective demands. In all other cases, the writ of 
EB. execution first: delivered to the officer shall be first satisfied. And 
BE it shall be the duty of the officer to indorse on every writ of ex- 


oa ecution the time when he received the same ; but- nothing hereim 
MES contained shall be so construed as to effect any preferable lien 
SE which one or more of the judgments, on which execution issued, 


; | may-have óh'the lands of the judgment debtor. 


E Sec. 425. That the officer to whom a writ«of execution is 
EE delivered, shall: procéed immédiately to levy the same üpón the 


s] goods and cli&ttelá of thé debtor; but, if no goods and chattels 


OEUMT [found,] the officer shall endorse on ‘the writ of execu- 


EE tion “no gods, ? and forthwith levy tlie writ of execution upon 


i | the lands and teneiheits of the debtor, which may be liable ‘to 
BM satisfy the judgment. ` 
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Sec. 426. That, if the officer, by virtue of any. execution, 
issued from any court of record im this Territory, shall levy the 
same on any goods and chattels claimed by any person other than 
the defendant, it shall be the duty of said officer, forthwith, to 
give notice in writing, to some justice of the peace of the county, 
in which shall be set forth the names of the plaintiff and defen- 
dant, together with the name of the claimant; and, at the same 
time, he shall furnish the said justice of the peace with a sched- 
ule of the property claimed; and it shall be the duty of such 
justice of the peace, immediately upon the receipt of such notice 
and schedule, to make an entry of the same upon his docket, 
and issue a writ of summons, directed to the sheriff or any con- 
stable of the county, commanding him‘ to summons five disinter- 
ested men, having the qualifications of electors, who shall be 
named in said summons to appear before him, the said justice, 
at the.time and place therein mentioned, which time shall not 
be more than three days after the date of said writ, to try and 
determine the right of the claimant to the property in contro- 
versy. And it shall be the duty of the claimant to give two 
days notice, in writing, to the plaintiff or other party, for whose 
benefit such execution was issued and levied as aforesaid, his 
agent or attorney, if within the county, of the time and place 
of such trial; and he shall, moreover, prove to: the satisfaction 
of said justice that such notice was given, or that the same could 
not be given by reason of the absence of the party, his agent or 
attorney. : 

Sec. 427. That the jury, summoned as aforesaid, shall be 
sworn to try and determine the right of the claimant to the prop- 
erty in controversy, and a true.verdict to give, according to the 
evidence. If the jury shall find the right to said goods and 
chattels, or any part thereof, to be in the claimant, they shall 
also find the value thereof, and the justice shall render judgment, 
upon such finding of the j jury, for the claimant, that he recover 
his costs against the plaintiff in execution, or other party to the 
same, for whose benefit the execution issued, and also that he 
have restitution of said goods and chattels, or any part. thereof, 


. according to the finding of the jury. But if the right of the 


said goods and chattels, and every part thereof, shall not be in 
the claimant, according to the finding of said j jury, then the said 
justice shall render judgment on such finding in favor of the 
plaintiff in execution, or other party, for whose benefit the same 
was issued and levied against said claimant for costs, and award 


Cx. PL} CIVIL PROCEDURE. 185 


execution thereon. Said justice of the peace, in the taxation of 
costs accruing. by reason or such claimant’s trial, shall allow 
each juror summoned and sworn the sum of fifty cents; and for 
the sheriff, constable, or other officer, and witnesses, and for 
himself, he shall tax Sach fees as are allóWed by law, to each 
respectively, for like services rendered in other cases. Such 
judgment for the claimant (unless an undertaking shall be exe- 
cuted as provided in the next section) shall be a justification of ^ 
the officer in returning ** no goods? to the writ of execution, by 
virtue of which the levy has been made, as, to such part of the 
goods and chattels as were found to belong to such claimant. 

Sec. 428. That, if the jury shall find the property or any part Same. 
thereof to be in the claimant, and the plaintiff in execution, - 
shall, at any time within three days after such. trial, tender to 
the sheriff or other officer having such property in his custody on 
exécution, an undertaking with good and sufficient sureties, pay- 
able to such claimant, in double the amount.of the value of such ~ 
property as assessed by the jury, to the effect that they will pay 
all damages sustained by reason of the detention or sale of such 
property,’ then the sheriff or other officer shall deliver said under- 
taking to claimant, and proceed to sell such property, as if no 
such trial of the right of property had taken place, and shall not 
be liable to the claimant therefor. 

SEC. 429. That, in all cases where a sheriff, coroner, or other Pond for re-de- 
officer, shall; by virtue of an.execution, levy upon any goods and goods remain 
chattels which shall remain upon his hands unsold, for want of 
bidders, for the want of time to advertise and sell,.or any other 
reasonable cause, the officer may, for his own security, take of 
the defendant an undertaking with security, in such sum as he 
hay deem sufficient, to [the] effect, that the said property shall 
be delivered. to the officer holding an execution for the sale of the 
same, at the time and place appointed by said officer, either by 
notice, given in ‘writing, to said defendant in execution, or by ad- 
Vertisement, published in a newspaper printed in the county, 
naming: therein the day and place of sale. If the defendant p Pacis 
shall fail to deliver the goods and chattels at the time and place - 
mentioned in the notice to him given, or to pay to the officer 
holding the execution the full value of said goods and chattels, 
or the amount of said debt and costs, the undertaking, given as 
aforesaid, shall be* considered as broken, and may be proceed- 
ed on as ‘in other cases. 

Sec. 430. That the officer who levies upon goods and-chattels, ano jm 
by virtue of an execution-issued-by.a court of record, before he "HP: 
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pfoceeds to sell the’same,.shall cause publie notice to be given of 
the time and-place of sale, for at least ten days before the day 
of sale. :The notice shall be given by advertisement, published 
by some newspaper printed in the ‘county,:or in case-‘no newspa- 
per be printed therein, by setting up advertisements in five public 
places in the county ; two advertisements shall be-put up in: the 
township where the sale is to be held,-and where. goods and chat- 
tels levied upon cannot be sold for want of bidders, the officer 
inaking such return, shall annex to the-execution a-true and per- 
féct inventory of such goods ‘and: chattels, and the plaintiff in 
such execution may thereupon-sue out another writ of exectition 
directing the sale of the property levied upon as aforesaid ; but 
such goods and chattels shall not be sold, unless the time and 
place of sale be advertised, as hereinbefore providéd. 

SEc. 491. That when any writ shall issue, directing the sale 
of property previously taken in execution, the officer issuing said 
writ shall, at the request: of the person entitled to the benefit 
thereof, his agent or attorney, add -thereto a command to the 
officer to whom such writ shall be directed, that if the property 
remaining in his hands not sold: shall, in his opinion, be insuf- 
ficient to satisfy the judgment, he shall lévy the same upon lands 
and .tenements, goods and. chattels, or either, as ‘the law shall 
permit, being the property es the ‘judgment debtor, sufficient to 
satisfy the debt. 

SEC. 432. That if execution be levied upon lands and tene- 

ments, the office [r] levying suth execution, shall call.an inquest 
of three disinterested freeholders, who shali be resident within 
the county where the lands taken in execution are situate, and 
administer to them’an oath, impartially to appraise the property 
so levied upon, upon actual view, and such freeholders shall 
forthwith return to said officer, under their ‘hands, an estimate of 
the real value in money.of said property. 
- DEd. 433. That the officer receiving such return, shall forth- 
with deposit a copy thereof with the clerk of the court from 
which the writ issued; and immediately advertise and sell such 
real estate, agreeably to the provisions of tliis title. 

SEC. 484, That if, upon Buch return as aforesaid, it appear 
by the inquisition, that two thirds ofthe appraised value of said 
lands and tenements so levied upon is sufficient to satisfy the ex- 
ecution, with costs, the judgment on. which such execution issued, 
shall not operate as a lien, on the residue of the-debtor’s estate, 
to the prejudice of any other judgment creditor, lut no tract of 
land shall be sold for less than-two. thirds of the value returned 


ES amined his proceedings , as aforesaid, when he shall pay the same 
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Hi | in the inquest, and nothing i in this section contained, shall in’any unless &e. 
PW wise extend to effect the Sale of lands by the Territory, but all 

| lands therein, the property of individuals indebted to the Terri- 

: I tory for any debt of taxés, or in any other manner, except for. 


| B loans heretofore aathorned by the legislature; shall be sold, with- 
: & out valuation, for the distharge of such debt or Beery 


i E to the laws for such cases made aiid provided. 


Sro. 435. That if the property of any clerk, sheriff, coroner,’ Lands of cer- o 


$ justice of the’ peace, constable, or any eoflector of Territory, be sold without 


i county, town, or township tax, shall be levied on, for, or on ac- 


j @ count of any moneys that now are, or may hereafter be by them 


I B collected, or received in their official capacity, the property so= 
BE levied on, shall be sold without valuation. X 


Suc. 436. That lands and tenements, taken on óxécution shall: qu notico of 


| @ not be sold until the offiter cause public notice of the time and "4 
ERE place of sale to be given, for at least thirty days befóre the day 

ER of sale; by advertisement in some newspaper, printed in the 

PEE county ; or, in case no newspaper be printed in the county, in —. 
"M some newspaper in general circulation therein, and by putting 
EE up an advertisement upon the court-house door; and in five other 

[ | public places in the county, two of which shall be in the town- 

EM ship where such lands and tenements lie. All sales made without: 
such advertisement shall be set aside; on motion, by the court 


EB to which the execution is returnable. ` 
SEC. 437. That, if the court, upon the return of any writ of Confirmation. . 


.88le, and ordée 
execution, for the satisfaction of which any lands and tenements for deed. 


@ have been sold, shall after having carefully examined the pro- 
BE ceedings of the officer, be satisfied that the sale has, in all re- 
Eg spects, been made in conformity to the provisions of ‘this title, 
EE the court shall direct the clerk to make-an entry on the journal, 
BE that the court is satisfied of the legality of such sale, and in 
BE order that the officer make to the purchaser a deed for such lands 
ae and tenements ; and the officer, on making such sale, may retain omer may re- 


BE the purchase money in his hands until the court shall have ex- tein pumhase 


confirmed 
tothe person entitled thereto, agrenenly to the order of the 

p Lcourt. 

EE. Sec. 438. That the sheriff, or ‘other officer, who, upon such , The deed of the 


EE Writ, or writs of execution, shall sell the said lands and tene- 


: : ments, or any part. thereof, shall make to the purchaser or pur- 
nu chasers thereof, as good and sufficient a deed of conveyance of 
be the lands and tenements sold, as the-pefson, or persons against 
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whom such writ, or writs of execution were issued could have 
made of the sama, at, or any time after they. became liable to 
judgment ; the deed shall be sufficient evidence of the legality of 
such sale, and the proceedings, therein until the contrary be proved, 
and shall vest in the purchaser as good and as perfect an estate 
in the premises therein mentioned, as was vested in the: party at, 
or after the time, when such lands and tenements became liable 
to the satisfaction of the judgment, and such deed of conveyance, 
to be made by the sheriff or other officer, shall recite the execu- 
tion or executions, or the substance thereof, and the names of the 
parties, the amount, and date of term of rendition of ‘each judg- 

ment, by virtue whereof the said lands and tenements were sold 
as aforesaid; and shall be executed, acknowledged and recorded 
as iS, Or may be provided by law, to perfect the ie ie of 
real estate in other cases. — 

. Sec. 439. That the officer who levies upon goods " chattels, 
or lands and tenements, or who is charged with the duty of sell- 
ing the same by virtue of any writ of execution, may refuse to 
publish a notice of the sale thereof by advertisement in a news- 
paper, until the party for whose benefit such execution issued, 
his agent or attorney, shall advance to such officer, so much 
money as will [be] sufficient to discharge the fees of the printer, 
for publishing such notice. ` 


Sec. 440. That, before any officer shall be excused from giv- 
ing the notification mentioned in the last [section,] he shall 
demand of the party for whose benefit the. execution was issued, 
his agent or attorney, (provided either of them reside in the 
county) the fees in said section specified. l 


Szc. 441. That all sales of lands or tenements under execu- 
tion, shall þe held at the court house, in the county i in which such 
lands and tenements are situated; no sheriff, or other officer, 
making the sale of property, either personal ar real, nor any ap- 
praiser of such property, shall either, directly or indirectly, pur- 
chase the same’; and every purchase so made shall be considered 
fraudulent and void. . 

Sec. 442. That if lands and tenements levied on as aforesaid, 
are not sold upon one execution, other executions may be issued 
to sell the lands so levied upon. . 


SEO. 449. That, in all cases where two or more executions 
shall be put into the hands of any sheriff or other officer, and it 
shall be necessary to levy on real estate to satisfy the same, and 
either of the judgment creditors in whose favor.one or more of 
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said executions-is issued, shall-requiré the sheriff, or other officer 
to levy said executions, or so many thereof as may be required, 
on separate parcels of the real property of the judgment debtor 
or debtors, giving to the officer making the levy on behalf of the 
creditor ; whose execution may, by the provisions of this chapter, 
be entitled to a preference, the: choice of such part of the real 
i$ property of the judgment debtor or debtors, as will be sufficient, 
at two-thirds of the appraised value, to satisfy the same, and in 
| all cases where two or more executions, which are entitled to no 
j preference over each other, are-put into the hands of the same 
| officer, it shall be the duty of the officer, when required, to levy 
| the same on separate parcels of the real property of the judgment 
debtor or debtors, when, in the opinion of the appraisers, the - 
| same may be divided without material injury; and if the real 
| property of said debtors will be sufficient, at two thirds of its ap- 

praised value, to satisfy all, the executions chargeable thereon, 
E each part of the same shall be levied on to satisfy each execution — - 
| a8 will bear the same proportion in value to [the] whole, as the 
ME amount due to the execution bears to the amount of all the exe- 
EN. cutions chargeable thereon as near as may be, according to the 
ME appraised value of each separate parcel of said real property.. 
EB Sxc. 444. That, if the term of service of the sheriff. or other Powers of sno- 
fq officer who has made, or shall hereafter make sale of any lands Vo make deede. 
FE and tenements, shall expire; or if the sheriff or other officer 
EE shall be absent, or be rendered unable by death, or otherwise, to 
EE make a deed of conveyance of the same, any succeeding sheriff, 
fw or other officer on receiving a certificate from the court from which 
EB execution issued for the sale of said lands and tenements, signed 
EB by the clerk, by order of said court, setting forth that sufficient 
fa proof has been made to the court, that such sale was fairly. and 
EE legally made; and on tender of the purchase money, or if the 
ME same or any part thereof be paid, then on proof of such payment 
me and tender of the balance, if any, may execute to the said pur- 
fe chaser or purchasers, or his or their legal representatives a deed 
BE of conveyance of said lands and tenements so sold; such deed shall 
EE be as good and valid in law, and have the same effect, as if the 
5d sheriff, or other officer, who made the sale, had executed the | 

i same. 
: | Suc. 445. That, if on any sale made as aforesaid, there shall Disposition «f 
me be in the hands of the sheriff or other officer, more money than is satisfaction of 
Eee suficient to satisfy the writ or writs of execution, with interests 
aaa and costs, the sheriff or other officer shall, on demand, pay the 
38 balance to the defendantin execution, or his legal representatives. 
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ESet,&e.of So. 446. That, if any judgment. or judgments, in satisfaction 


1 
Judgment on of which any lands or tenements-are sold, shall at any time there- 
chaser. ‘after be reversed, each reversal shall not defeat or effect the title 


of the purchaser or purchasers; but in such cases, réstitution 
shall be made by the judgment creditors of the moneys, for which 
such lands.or tenements were sold, with lawful interest from the 
day of sale. 
Judgment to SEC. 447. That no judgment heretofore rendered, or which 
lose its prefer- EM oe ; 
SAEI hereafter may be rendered, on which execution shall not have 
jnone year. un- been taken out and levied before the expiration of one year next 
after its rendition, shall operate as a lien on the estate of any 
debtor, to the prejudice of any other bona fide judgment cred- 
iter. But in all cases where judgment has been or may be 
rendered in the District or Supreme Court, and a special man- 
date awarded to the Probate Court to carry the same into 
execution, the lien of the judgment creditor shall continue for 
one year after the first day of the term of the Probate Court, to 
which such mandate may be directed. Nothing in this subject 
contained shall be construed to defeat the lien of any judgment 
ereditor, who shall fail to take out execution, and cause a levy to 
be made as herein provided. ‘When such failure shall be occa- 
sioned by appeal, proceedings in error, ‘injuction, or by vacancy 
in the office of sheriff, or coroner, or the inability of such officer, 
New appraise- until one year [after] such disability shall be removed. In all 
ment, when al- 
lowed cases where real estate has been, or may hereafter be taken on 
execution and appraised, and tivice advertised and offered for 
sale, and shall remain unsold for want of bidders, it shall be the 
duty of the court from which such execution issued, on motion 
of the plaintiff, to set aside such appraisement, and order a new 
one to be made, or to set aside such levy and appraisment and 
award a new execution to issue, as the case may require. 


When eyeou- ` “Sec. 448. That the sheriff or other officer, to, whom any writ 

rn á " . 

turned. ^ of execution shall be directed, shall return such writ to the court 
to which the same is returnable, within ixty days from the date 


thereof. 
Judgments SEC. 449. That, in all cases where judgment i is rendered in 


e A and Pu & any court of record within this Territory, upon any other instru- 
tow entered. ment of writing in which two or more persons are. jointly and 
severally bound, and, it shall be made to appear to the court, by 

parol or other testimony, that one or more of said persons 80 

bound, signed the same as surety or bail, for his or their co-de- 


fendant, it shall be the duty of the clerk of said court, in 


PARE uale D sdalelevi kas A a 


T Du MDC 
2 p 
A 

E 


M 


TU LEM 
ang hay YF 


Ae dw 


- 


EVA H.] QEVIL PROCEDURE.: : df 


BE recording the judgment thereon, to certify which of the defend- 

"E ants is principal debtor, and which are sureties or bail. And Exeoutiot in 
$ the clerk of the court aforesaid shall issue execution on sich 

| 4 judgment, commanding the sheriff or other ‘officer, to cause the 
| money to be, made of the goods and: chattels, lands and tene- 
$ ments of the principal debtor, to make the same, that he cause 
IŠ ihe same to be made of the goods and chattels, lands and tene- 
S ments of the surety or bail. ln all cases, the property, both. 
$ | personal and real, of the principal debtor, within the jurisdiction 
EB. of the court, shall be exhausted before any of the property of the. 
EM. surety or bail, shall be taken in execution. 


r4 


Sec. 450. That each freeholder, summoned to appraise real Appraisers’ 
TE estate under the provision of this chapter, shall be allowed and oto dd 
tw receive for his services the sum of fifty cents for each day he : 
3 may be so engaged as such appraiser,:to be collected on the.exe- i 
LM. cation, by virtue of Which the property appraised was levied on, 
EN if claimed at the time of making the return of such appraisment. l 
faa And when any freeholder, summoned as aforesaid, shall fail to Penalty for not 
km appear at the time or place appointed by the officer, and dis- fy mena, 
B charge hig duty as appraiser, he shall, on complaint being made ** 
" to any justice of the peace of the township in which such free- 
Fe holder resides, forfeit and pay the sum of fifty cents for every 
EM such neglect, unless he can render:a reasonable excuse. Such 
Ed sum shall be collected by said justice, and paid mto the town- 
EB ship treasnrer for the use of the township. . 
[E Seo. 451. That, if any sheriff or other officer shall refuse òr For what caus- 
PE neglect to execute any writ of execution to him: directed, which reor man 
Eid has come to-his hands, or shall neglect or refuse to sell any Seer E 
EM goods and chattels, lands and tenements, or shall neglect to call 
MB on inquest and return a copy thereof; forthwith, to the clerk’s 
EE ofice, or shall. neglect to return any writ of execution to the 
Be proper court, on or before the return day thereof, or shall neglect 
Mito return a just and perfect inventory, of all and singular, the 
EB coods and chattels, by him taken in execution, unless the said 
@echeriff or other officer shall return that he has levied and made = 
fea the amount of the debt, damages and costs, or shall refuse or 
S neglect, on demand, to pay over to the plaintiff, his agent: or 
attorney of record, all moneys by him collected' or received for 
Me use of said party, at any time after collecting or receiving 

the same, except as provided in section four hundred and thirty- 
seven, or shall neglect.or refuse, on demand made by the defen-- 
Want, his agent or attorney of record, to pay over all moneys by 
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him received for any sale made, beyond what is sufficient to sat- 
isfy the writ or writs of execution, with interest and legal costs; 
such sheriff or other officer shall, on motion in court, and two 
Notice, and — days notice thereof in writing, be amerced in amount of said 
mercement. debt, damages and costs, with ten per cent. thereon, to and for 


the use of said plaintiff or defendant, as the case may be. 


Amercementof Sec, 452. That, if any clerk of a court shall neglect or refuse, 
on demand made by the person entitled thereto, his agent or attor- 
ney of record, to pay over all money by him received in his official 
capacity, for the use of such persons, every such clerk may be 
amerced, and the proceedings against him and his sureties shall 
be the same as provided for, in the foregoing section, against 
sheriffs and their sureties. 

Amount of a. — SEC. 453. That, when the cause of amercement is for refus- 

officers. ing to pay over money collected as aforesaid, the said sheriff or 

T other officer shall not be amerced in a greater sum than the 
amount so withheld, with ten per cent. thereon. 

Return of exe Suc, 454. That when execution shall be issued in any county 
in this Territory, and directed to the sheriff or coroner of another 
county, it shall be lawful for such sheriff or coroner having the 
execution, after having discharged all the duties required of him 
by law, to enclose such execution by'mall, to the clerk of the 
court who issued the same. On proof being made by such sheriff 
or coroner, that the execution was mailed soon enough to have 
reached the office where it was issued, within the time prescribed 
by law, the sheriff or coroner shall not be liable for any amerce- 

ment or penalty, if it do not reach the office in due time. 


Sheriff not to Sec. 455. That no sheriff shall forward by mail any money B 
mail, unless&e. made on any such execufion, unless he shall be specially in- 
structed to do it by the plaintiff, his agent or attorney of record. 
Hotice to y in all cases of a motion to amerce a sheriff or other officer of any 
gf another — county from which the execution issued, notice in writing shall - 
be given to such officer, as hereinbefore required, by leaving it 
with him or at his office, at least fifteen days before the first day 
Amercement to of the term at which such motion shall be made. All amerce- 
have the effect 
of a judgment. ments 80 procured, shall be entered on the record of the court, 


and shall haye the same force and effect as a judgment. 
How sureties — SEC. 456. That each and every surety of any sheriff or other 


Parties to sach officer, may be made party to the judgment rendered- as afore- 
' — gaid, against the sheriff or other officer, by action to be com- 
Raecntion menced and prosecuted as in other cases. But the goods and 


hem, | 
aen them chattels, lands and tenements of any such surety, shall not be 
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F liable to be taken on execution, when sufficient goods and chat- 

tels, lands and tenements of the sheriff or other officer, against 

| whom execution may be issued, can be found to satisfy the same. 

| Nothing herein contained shall prevent either party from pro- Attachment 

| ceeding against such sheriff or other officer, by attachment at his eRe era 
election. 

Src. 457. That, in cases where a sheriff or oker officer may Ofoor mar 
be amerced, and shall not have collected the amount of the PE 
| original judgmerit, he shall be permitted to sue out an execution Judaei: 
and collect the amount of said judgment, in the name of the 
original plaintiff, for his use. 


CnarrrRn II. Proceedings in aid of Execution. 


| Suc. 458, That, when a judgment debtor has not personal or Against equit- 
able interests; 
| real property, subject to levy on execution, sufficient to satisfy stocks, &c., of 
. . N . . e debtor. 

the judgment, an equitable interest which he may have in real 

| estate as mortgagor, mortgagee or otherwise, or any interest he 

| may have in any banking, turnpike, bridge, or other joint 

f stock company, or any interest he may have in any money, con- 

tracts, claims, or choses in action, due or to become due to him, 

| or in any judgment or decree, or any money, goods, or effects 

E which in [he] may have in the possession of any person, body 

E politic or corporate, shall be subject to the payment of such 

E judgment by action, or as this chapter prescribes. 


£ Sec. 459. That, when an execution against a judgment debtor, Order for dis- 

$ or one of several debtors in the same judgment issued to the f0Yer* of pro- 

= sheriff of the county where he resides, or if he do not reside in 

M the State [Territory], to the sheriff of the county where the 

| judgment was rendered, or a transcript of a justice’s judgment 

| has been filed, is returned unsatisfied in whole or in part, the 

| judgment creditor is entitled to an order of the Probate judge of 

| the county to which the execution was issued, requiring such 

É debtor to appear and answer concerning his property, before 

| such judge, or a referee appointed by such judge, at a time and 

| place specified in such order, within the county to which the 

B execution was issued. 

E SEC. 400. That, after the issuing of an execution against same, 
property, and upon proof by the affidavit of the judgment cred- ] 

| itor, or otherwise, to the satisfaction of a Probate judge, of the 

| county in which the order may be served, that the judgment 

| debtor has property which he unjustly refuses to apply towards 

| the satisfaction of the judgment, such court or judge may, by 


t aMi 
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order, require the judgment debtor to appear at a time or place 
[in] said county, to answer concerning the same; and such pro- 
eeedings may hereupon be had, for the application of the property 
of the judgment debtor towards the satisfaction of the judgment, 
as are. prescribed in this chapter. 
Arrest of the, — Suc. 461. That, instead of the order requiring the attendance 
casee . of the judgment debtor, as provided in the last two sections, the 
judge may, upon proof to his satisfaction, hy. affidavit of the 
party or-otherwise, that there is danger of the debtor leaving the 
Territory, or concealing himself, to avoid the examination herein 
mentioned, issue a warrant requiring the sheriff to arrest him 
and bring him before such judge, within the county in which the 
debtor may be arrested. Such à warrant can be issued only by 
a judge of Probate of the county in which such, debtor resides, 
Eoi ec or may be arrested. Upon being brought before the judge, he 
ment debtor. shall be examined on oath, and other witnesses may be examined 
on either side; and if, on such examination, it appear that 
there is danger of the debtor leaving the Territory, and that he 
has property which he unjustly refuses. to apply to such judg- 
Undertaking ment, he may be ordered to enter’ into ari undertaking in such 
sum as the judge may prescribe, with one or more sureties, that 
-he will from time to time attend for examination before the 
MEAE if judge or referee, as shall be directed. In default of entering 
nogiven. into such undertaking, he may be- committed io the jail of the 
county, by warrant of the judge, as for a contempt. 


The existence Sec. 462. That no person shall, on examination pursuant to 

fo excuse fom this ‘chapter, be excused from answering any question on the 

SAER ground that his examination will tend to convict, him of a fraud, 
but his answer shall not be used as evidenco against him ina 
„prosecution for such fraud. 


Anvdebtorar Sec. 468. Thai, after iho issuing of execution agaujst pro- 

against hus perty, any person indehted to the judgment debtor may pay to 
the sheriff the amount of his debt, or so much thereof as may 
he necessary to satisfy the execution, and the sheriff’s receipt 
-shall be a suficient discharge for the amount so paid, or directed 
to be credited by the judgment creditor on the execution. 

Order for ex- Sec. 464. That, after the issuing or return of an ne 

amination o $ e s 

debtors of judg- against property of a judgment debtor, or of any one of several 


mt debt 
of those having debtors in the same judgment, and upon proof by affidavit or 


Fonging to him, otherwise, to the satisfaction of the judge, that any.person or 
corporation has property of such judgment debtor, or is indebted 


to him, the judge may, by an order, require such person or cor- 
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B poration, or any officer or member thereof, to appear at a speci- 
fed time and place within the county in which such person.or 


corporation may be served with the order to-answer, and answer 


@ the same. The judge may, also, in his discretion, require no- 


E such manner as may seem to bim proper. 


tice of-such proceeding to be given to any party in the action, in 


Sec. 465. That witnesses may be required, upon the order of 


| the judge, to appear and testify upon any proceedings under 


= this chapter in the same manner as upon the trial of an issue. 


Sec. 466. That the party or witness may be required to at- 


|B tend before the judge, or before a referee, appointed by the 
i E | court or judge; if before a referee, the examination must be 
($ taken by the referee and certified by the judge. All examina- 
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EE tions and answers before a judge or a referee, under this chapter, 
| must be on oath, but when a corporation answers, the answer 
E must be on oath of an officer thereof. 


Sec. 467. That the judge may order any property of the 
judgment debtor, not exempt by law, in the hands either of him- 


| self or any other person, or corporation, or due to the judgment 
| debtor, to be applied toward the satisfaction of the judgment, . 
BE but the earnings of the debtor for his personal services, at any 
| time within three months next preceding the order, cannot be so 


applied, when it is made to appear by the debtor’s affidavit or 
otherwise, that such earnings are necessary for the use of a 


| family supported wholly or partly by his labor. 
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Proceedings in 
such case, 


Same. 


Same. 


Sec. 468. That the judge may, also, by order, appoint the Same. 


sheriff of the proper county, or other suitable person, a receiver 
of the property of the judgment debtor, in the same manner and 


n with like authority as if the appointment was made by the court. 
EE The judge may, also, by order, forbid a transfer or other dispo- 


BE sition of the property of the judgment debtor, not exempt by 
BE law, and any interference therewith. 


: SEC. 469. That, if it shall appear that the judgment debtor Same. 
EE as any equitable interest in real estate in the county in which 
E proceedings are had, as mortgagor or mortgagee, or otherwise, 


| and the interest of said debtor can be ascertained as between 


ME hiunself and the person or persons holding the legal estate, or the 
™ person or persons having a lien on, or interest in the same, with- 
ME out controversy as to the interest of such person or persons 
BE holding such legal estate or interest therein, or lien on the same, 
E the receiver may be ordered to sell and convey such real estate, 


f orthe debtor's interest therein. Such sale shall be conducted, 
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in all respects, in the same manner as is provided by this Code 

for the sale of real estate upon execution, and the proceedings of 

sale shall, before the execution of the deed, be approved by the 

court in which the judgment was rendered, or the transcript has 

been filed as aforesaid, as in cases of sale upon execution. 
Same. Sec. 470. That, if the sheriff shall be appointed receiver, he 
and his sureties shall be liable on his official bond, for the faith- 
ful discharge of his duties as receiver; if any other person shall 
be appointed receiver, he shall give a written undertaking in such 
sum as shall be prescribed by the judge, with one or more sure- 
ties, to the effect that he will faithfully discharge the duties of 
receiver, and he shall also take an oath to the same effect before 
acting as such receiver. The undertaking, mentioned in this 
section, shall be to the Territory of Kansas, and actions may be 
prosecuted for a breach thereof, by any person interested, in the 
same manner as upon a sheriff’s official bond. 


Proceedings Szo. 471. That the judge or referee acting under the provi- 
may be contin- ‘ . : 
ued. sions of this chapter, shall have power to continue his proceed- 


ings, from time to time, until they shall be completed. 

Reference by — SEC. 472. That the judge may, in his discretion, order a ref- 
erence to a referee, agreed upon or.appointed by him, to report 
the evidence or the facts. 

Disobedience, © Suc. 473. That, if any person, party or witness, disobey an 

punished. order of the judge or referee, duly served, stich person, party or 
witness may be punished by the judge as for a contenpt. 


Pleadingstobe Suc. 474. That the order mentioned in sections four hundred 

ting aad fled and fifty-nine, four hundred and sixty, four hundred and sixty- 
four and four hundred [and] sixty-five, shall be in writing and 
signed by the judge making the same, and shall be served asa 
summons in other cases. The judge shall reduce all his orders 
to writing, which, together with a minute of his proceedings, 
signed by himself, shall be filed with the clerk of the court of the 
county in which the judgment is rendered, or the transcipt of 
the justice filed, and the clerk shall enter on his execution docket 
the time of filing the same. 

Compensotions Sec. 475. That the judge shall allow to clerks, sheriffs, 
referees, receivers and witnesses, such compensation as is allowed 
for like services in other cases, to be taxed ag costs in the case, 
and shall enforce by order the collection thereof from such party 
or parties as ought to pay the same. 

Compensation Sc. 476, That the Probate judge shall not be allowed any 


Sape "'* ^ fees for his services under this chapter, but the clerk shall be 


= 
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po allowed such e as are allowed for similar services in other 
ME cases. 


CHAPTER Ill “Executions dan the Person. 


| | f ment debtor, shall require the officer to arrest such debtor and 
^ li commit-him to the jail of the county until he pay the judgment, 


| Æ or be discharged according to law. 


Sec. 478. That an execution against the person of the debtor For what cause 
issued, 


T may be issued upon any judgment for the payment of money, 
t 1. When the judgment debtor has removed, or begun to remove 
i @ any of his property out of the jurisdiction of the court, with in- 
| Æ tent to prevent the collection of the money due on the judgment. 
| @ 2. When he has property, rights in action, evidences of debt or 
| Æ some interest or stock in some corporation or company which he 
fraudulently conceals with the like intent. 8. When he has as- 
| @ signed or disposed of all or any part of his property, or rights 
FM in action, or has converted the same into money with intent to 
| @ defraud his creditors, or with the intent to prevent such property ` 
Ml from being taken in execution. 4. When he fraudulently con- 
aM tracted the debt, or incurred the obligation upon which the judg- 
B went was rendered. 5. en he was arrested on an order be- 
fam fore judgment and has yot been discharged as an insolvent 
Pg debtor, or the order has ot been set aside as improperly made. 
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Seo. 477. That an execution against- the person of the judg- Its command, 


Sec. 479. That an execution against the person of the debtor, By whom and 


| @ except as prescribed in section four hundred and eighty-one, can 
£ & be issued only when the same is allowed" by the Supreme Court, 
I9 the District Court or Probate Court, or any judge of either, up- 
| on being satisfied by the affidavit of the judgment creditor or his 
E attorney, and such other evidence as may be presented of the 
| existence of one or more of the particulars mentioned in section 


EE four hundred and seventy-eight. 


ow allowed. 


SEC. 480. That a justice of the peace may issue an execution May be issued 
byjustice of the 


; E against the person of a judgment debtor, upon being satisfied of peace. 
ME the existence of one or more of the same particulars, by the like 
| affidavit and evidence. 


SEO. 481. That, in all cases in which the judgment debtor was When issued of 


ME arrested before judgment, and has not been released from im- 
ME prisonment by an application for relief, as an insolvent debtor, 
@ and where the order for such arrest has not been adjudged im- 
EE proper, an execution against the person of such judgment debtor 
may issue of course. 

Seo. 482. That any person taken in execution as aforesaid, 
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' Discharge from ‘shall be discharged by delivering or setting off to the officer sery. 


arrest by deliv- Le 
ery of property. ino the same, if issued from a court of record, real or personal 


property, if issued from a justice of the peace, personal property 
only, sufficient to satisfy the judgment and costs for which the 
Writ is issued. 


Entitled to as, "EO. 488. That any person imprisoned under the provisions 

Brut execution, of this article, shall be entitled to prison bounds as prescribed by 

tymayissue. Jaw; but, in case the person shall be out of jail, in prison 
bounds, the judgment creditor, upon whose judgment he was 
imprisoned, shall be entitled to execution against the lands and 
tenements, goods and chattels of the debtor, and all other reme- 
dies prescribed by this Code for the collection of debts. 

Doath of debt- — Rc. 484. That the death of a person under arrest in an ac 

mar tion, does not satisfy the judgment; but an execution may issue 


thereon as if no arrest had been made. 


When defend- Spo. 485. That, if a person imprisoned under an order of 


hagod inete- arrest, made before judgment, is not charged in execution within 


ient ten days after judgment, he shall be discharged from such 
imprisonment. 

unable fo Ber Sec. 486. That, in cases of commitment under this chapter, 

form the actor or upon arrest before or after judgment in civil cases, the person 

RUE imprisoned, in case of his inability to perform the act, or to 
endure the imprisonment, may be discharged from imprisonment 
by the court or judge committing him, or the court or judge 
thereof in which the judgment was or might be rendered, on 


Buch terms as may be just. 


Onarter IV. Executions for the Delivery of Real Property. 
Itscommand, Sec. 487. That, ifthe execution be for the delivery of the 
&c. i : . 
possession of real property, it shall require the officer to deliver 
the same, particularly describing the property to the party enti- 
tled thereto, and may at the same time require the officer to 
satisfy any costs or damages, recovered in the same judgment, 
out of the goods and chattels of the party, against whom it was 
rendered, and for the want of such goods and chattels, then out 
of the lands and tenements, and in this respect it shall be deemed 
an execution against the property. 


When enforced DEGC. 488. That, when the judgment is not for the recovery of 
by attachment. money or real property, the same may be enforced by attach- 
ment, by the court rendering judgment, upon motion made, or 
by a rule of the court upon the defendant; but in either case, 
notice of thé motion, or a service of a copy of the rule, shall be 
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Made on the defendant, a reasonable time before the order of at- 
4. tachment is made. . 


CHAPTER V. Judgment before Justices of the Peace. 
Suc. 489. That in all cases in which a judgment, shall he 1 Docketing 


E rendered by a justice of the peace, the party in whose favor the common” ples 
T judgment shall be rendered, may file a transcript of such judg- tion. 

| Wiment, in the office of the clerk of the Probate Court, of the coun- 

, 7 hy in "which the judgment was rendered, and thereupon the clerk 

| hall, on the day on which the same shall be filed, enter the case 

iion the execution docket, together with the amount of the judg- 

| @ nent, and time of filing the transcript. 

| @ Szo. 490. Such judgment, if the transcript shall be filed in When to ope- 
| @ crm time, shall have a lien on the real estate of the judgment upon lends. 
| Bichtor, from the day of the filing ; if filed in vacation, shall have 

E T like/Ifen from tbe first day of the next term of the court, in 

Í he same manner and to the same.extent, as if the judgment had | 

E @ een rendered in the Probate Court. 


ER Sec. 491. That execution may be issued thereon, to the sheriff, Execution 
by the clerk of the court, in the same manner as if the judgment " 
had been taken in court ; and the sheriff shall execute and return 
she same, as other executions ; and in case of sale of real estate, 


jus proceedings shall be examined and approved by the court, as 
An other cases. ^ 


Suo. 492. That the justice of the peace, shall certify on the Certificate on 


| ranscript the amount, if any, paid onsuch judgment. "The costs Who tos ay 


IE the transcript, the filing of the same, and the entry of the case cript, se 
Egon the execution docket, shall be. paid by the party filing the 


Pame, and not taxed to the other party. 


TITLE XY. 
MISOELLANEOUS PROCEEDINGS. 


E TNI 1. Offer to Compromise. 2. Susbmitting a Controvery. 3. Offer to 
EE Confess Judgment. 4. Proceedings by Sureties. 5. Motions and Orders. 


CuaergR I. Offer to Compromise. 


3. wx at Ss 


BE Szo. 498. That the defendant, in an action for the recovery of Effect of, if 
Bilnoney only, may, at any time before the trial, serve upon, the fendant before 
B laintiff or his attorney, an offer in writing, to allow judgment to 

Ee taken against him for the sum specified therein. If the plain- 

MET accept the offer and give notice thereof, to the defendant or 
ibis attorney, within five days after the offer was served; the offer 

Bland an affidavit that the notice of acceptance was delivered in the 


nw 
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time limited, may be filed by the plaintiff ; or the defendant may 
file the acceptance with a copy of the offer verified by affidavit; 
and, in either case, the offer and acceptance shall be noted in 
the journal, and judgment s shall be rendered accordingly. Tf the 
notice of acceptance be not given in the period limited, the offer 
shall be deemed withdrawn, and shall not be given in evidence, 
or mentioned on the trial. If the plaintiff fails to obtain judg- 
ment for more than was offered by the defendant, he shall pay 
the defendant’s costs from the time of the offer. 


Theofferno, Suro. 494. That the making of an offer pursuant to the provis-. 
cause of contin- 
wance, ions contained in the foregoing section, shall not be a cause for 


a continuance of an action, or a postponement of the trial. 


Cuapter Il. Submitting a Controversy. 
Parties may Sro. 495. That parties to a question, which might be the sub- 


of controversy, ject of a civil action, may without action agree upon a case 

without aston, containing the facts upon which the controversy depends, and ~ 
present a submission of the same to any court, which would have 
jurisdiction if an action had been brought. But it must appear 
by affidavit, that the controversy is real, and the proceedings in 
good faith to determine the rights of the parties. The court shall 
thereupon hear and determine the case, and render judgment as if 
an action were pending. 

The record. Sec. 496. That the case, the submission, and the judgment, 
shall constitute the record. ; 

Ibejndgment Sxc. 497. That the judgment shall be with costs, may be en- 
forced, and shall be subject to reversal in the same manner, as if 
it had been rendered in an action, unless otherwise provided in 
the submission. 


CnaPrER Il. Offer to Confess.—Judgment. 
Judo by de- Suc. 498. That, after an action for the recovery of money is 
notion brought; brought, the defendant may offer in court to confess judgment for 
part of the amount claimed, or part of the causes involved in the 
action. Whereupon, if the plaintiff being present, refuse to ac- 
cept such confession of judgment in full of his demands against 
the defendant in the action, or having had such notice, that the 
offer would be made of its amount, and of the time of making it, 
as the court shall deem reasonable, fail to attend, and on the trial 
i do not recover more than was so offered to be confessed, such 
plaintiff shall pay all the costs of the’ defendant incurred after 
the offer. The offer shall not be deemed to be an admission of 


-— 
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the cause of action, or amount to which the plaintiff is entitled, 
nor be given in evidence upon the trial. 2 

Sec. 499. That, before an action for the recovery of money is —-Orifmade 
` brought againt any person, he may go into the court of the brought. 
county of his'residence, or of that'of [in which] the person having 
the cause of action resides, which would have jurisdiction of the 
action, and offer to confess judgment, in favor of such person, 
for a specified sum, on such cause of action. Whereupon, if such 
pérson having had such notice, that the offer would be made of 
- its amount, and of the tire and place of making it, as the court 
shall deem reasonable, do not attend to accept the confession, or 
attending refuse to accept it, and should afterwards commence: 
an action upon such cause, and not recover more than the amount- 
so offered to be confessed, he shall pay all the costs of the action, 
and on the trial thereof, the offer shall not be deemed to be an 
admission of the cause of action, or amount to which the plaintiff 
is entitled, nor be given in evidence. 


CHAPTER IV. Proceedings by Sureties. 
SEO. 500. That a surety may maintain an action against his Tocompelprin- 
pay the 
principal, to compel him to discharge the debt, or liability, for 4 debt; 
which the surety is bound, after the same has become due. 

Sec. 501. That a surety may maintain an action against his —Or to obtain 
principal, to obtain indemnity against the deht or liability for MS 
Which he is bound, before it is due, whenever any of the grounds 
exist, upon which, by the provisions of this Code, an order may 
be made for arrest and bail, or for an attachment. 


Sc. 502. That in such action the surety may obtain any of Remedies in 
the provisional remedies mentioned in title eight, upon the : 


grounds, and in the manner therein described. 


CHarrER V. Motions and Orders. 

“Sec. 508. A motion is an application for an order, addressed What is a'mo- 
to the court, or a judge in vacation, by any party to a suit or 
proceeding, or one interested therein. 

Sec. 504. That several objects may be included in the same May Jnolude 
motion, if they all grow out of, or are connected with the action 
or proceeding in which it is made. 

Sec. 505. That, where notice of a motion is required, it must Notive of a mo-, 
be in writing, and shall state the names of the parties to the ac- 
tion „or proceeding in which it is made, the name of the court or 
judge before whom it is to be made, the place where, and the day 
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on which it will be heard, the nature and termg of the order or 
orders to be applied for, and if affidavits are to be used on the: 
héaring, the notice shall state that-fact, [and] it shall be served 
‘@ reasonable time before the hearing. 

,Andhow - Sro. 506. That notices of motions, mentioned in this chapter, 
may be served by a sheriff, coroner, or constable, or by any dis- 
interested: person, and the return of any such officer, or affidavit 
of any such person, shall be proof of service; theservice shall be 
on the party, or his attorney of record, if the said party or his 
attorney be resident within the county in whieh the motion is 
made, and in case there is more than one party adverse to such 

> motion, service shall be, made upon each party or his attorney. 


anis Suc. 507. That the service of a notice shall be made as is 
required by law for the service of a summons, and when served 
by: an officer, he shall be entitled to like fees. 

Same. Szo. 508. That motions to strike pleadings and. papers from 
the files, may be made with or without notice, 3s the court or 
judge shall direct. 

What is an or- Sec. 509. That every direction of a court or judge made, or 
entered in writing, and not included in a judgment, is an order. 

Tobeentered Sec, 510. That orders made out of court, shall be forthwith 

on the journals. t r 
entered by the clerk in the journal of the court, in the same man- 

- mer as orders made in term. 


TITLE XVI. 


ERROR IN CIVIL CASES. 
pinum. Sec. 511. That a judgment rendered, or final order made by 
er ^ d justice of the peace, or any other tribunal, board, or officer 
modified by 
probate court, exercising judicial functions; and inferior in jurisdiction to the 
Probate Court, may be reversed, vacated or modified by the Pro- 


bate Court. 


Whatisafnal, SHO. 512. That an order affecting a substantial right in an 
ics action, when such order in effect determines the action and pre- 
vents a judgment, and an order affecting a substantial right, made 
in a special proceeding, or upon a summary application, in an 
action after judgment, is a final order, which may be vacated, 


modified, or reversed as provided in this title. 
What jude- Seo. 518. That a judgment rendered, or final order' made by 
may berever*ed. the Probate Court, may be reversed, vacated, or modified by the 


record by dis- District Court, for errors appearing on record. 


What final Sec. 514. That a judgment rendered, or fina] order. made by 


dgment eee ; : E 
brder may be any court, board, or tribunal, mentioned in the three preceding. 
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sections, may be reversed, vacated or modified by the Supreme reversed, va. 


Court, for errors appearing on the record; but the petition in fied by supreme 
error, in such case, can be filed only, by leave of the Supreme MOR Ow Tonya 
Court, or a judge thereof. 

Sec. 515. That the proceedings to obtain such reversal, va- Proteelings : to 
cation or modification, shall be by petition, to be éntitled petition ormodification. 
in error, filed in a court having. power to make such reversal, 
vacation or modification, setting forth the errors-complained of, 
and thereupon a.summons shall issue and:be served, or publica- 
tion made as-in the commencement of an action. <A service on 
the attorney of record, in the-original case, shall be sufficient. The 
summons shall notify the adverse party that a petition in error 
has been filed in a certain case, naming it, and shall be made re- 
turnable on, or before the first, day of the term of the court, if 
issued in vacation ; if issued in term time, it shall: be returnable ] 
on a day therein named, if the last publication or seryice of the 
summons shall be made ten days before the end of the term, the 
case shall stand for hearing at that term. 

SEC. 516. That the summons mentioned in the last section, Same. 
shall upon the written precipe of the plaintiff in error, or his af- 
torney, be issued, by the clerk of the court in. which the petition 
ig filed, to the sheriff of any,county in which the defendant in 
error, or his attorney of record, may be; and if the writ issues to 
a foreign county, the sheriff thereof may return the same by mail 
to the clerk, and shall be entitled to the same fees as if the same 
had been returnable to the Court of Probate, of the county in 
which such officer resides ; the defendant in error or his attorney, 
may waive in writing the issuing or setvice of the summons. 

SEC. 517..That the plaintiff in error shall file, with his -peti- Same. 
tion, a ‘transcript of the procéedings, containing the final 
judgment or order sought to be reversed, vacated or modified. 

Seo. 518. That judges of courts of Probate, justices of the B; whom and 
peace, and other judicial tribunals, having no clerk, and the clerks norint tobe far- 
of every court of record, shall, upon request, and being paid the 
lawful fees therefor, furnish an authenticated transcript of the 
proceedings, containing.the judgment or final order in said: court, 
to either of the parties, to the same or to any person interested 
in procuring such transcript. 

Sue. 519. That no proceeding to reverse, vacate or modify when proceed- 
any judgment or final order rendered in the Probate Court or shell stay eze- 
District Court, except as provided in the next section and the ca e 
fourth subdivision of this section, shall operate to stay execution, 
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unless the clerk of the court in which the record of such judg- 
ment or final order shall be, shall take a written undertaking, to 
be executed on the part of the plaintiff in error, to the adverse 
party with one or more sufficient sureties as follows: when the 
judgment or final order sought to be reversed, directs the pay- 
ment of money, the written undertaking shall be.in double the 
amount of the judgment or order ; to the effect, that the’ plaintiff 
in error will pay the condemnation money and costs, in case the 
judgment or final order shall be affirmed, in whole or in part ; 
when it directs the execution of a conveyance or other instrument, - 
the undertaking shall be in such a sum, as may be prescribed by 


` any court of record in this Territory, or any judge thereof, to the 


Substitute for 
such undertak- 


- Undertaking to 


bespproved. 


effect that the plaintiff in error will abide the judgment, if the 
same shall be affirmed, and pay the costs; when it directs the 
sale, or delivery of possession of real property, the undertaking 
shall bé in such sum as may be prescribed by any court of record 
in this Territory, or any judge thereof, to the effect. that during 
the possession of such property by the plaintiff in error, he will 
not commit, or suffer to be committed, any waste thereon, and if 
the judgment be affirmed, he will pay the value of the use and 
occupation of the property, from the date of the undertaking un- 
til the delivery of the possession pursuant to the judgment, and 
all costs ; when the judgment is for the sale of mortgaged prem- 
ises, and the payment of a deficiency arising from the sale, the 
undertaking must also provide for the payment of such deficiency ; 
when it directs the assignment or delivery of documents, they 
may be placed in the custody of the clerk of the court in whieh 
the judgment was rendered, to abide the judgment of the appel- 
late court, or the undertaking-shall be in such sum, as may be 
prescribed as aforesaid, to abide the judgment, and pay costs of 
the same, shall be affirmed. 

Szo. 520. That, instead of the undertaking prescribed in the 
second suhdivision of the last section, the conveyance or other 
instrument may be executed and deposited with the clerk of the 
court in which the judgment was rendered, or order made, to 
abide the judgment of the appellate court. 

Sec. 521. "That before the written undertaking mentioned in 
section five hundred and nineteen, shall operate to stay execution 
of the judgment or order; the execution of the undertaking and 
the sufficiency of sureties, must be approved by the court m 
which the judgment was rendered, or order made, or by the clerk 
thereof, and the clerk shall endorse [said] approval, signed by 


} 
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himself upon the undertaking, and file the same in his office, for 
the defendant in error. 

SEC. 522. That, in an action arising on contract for the pay- Exeoution on 

e judgment 

ment of money only, notwithstanding the execution of the by y giving secur- 
undertaking in the last section mentioned, to stay proceedings, if stitution, &o. 
the defendant in error give adequate security to make restitution 
in case the judgment is reversed or modified, he may upon leave 
obtained from the court below, or a judge thereof in vacation, ` 
proceed to enforce the judgment; such security must be an un- 
dertaking, executed to the plaintiff in error, by at least two suf- 
ficient sureties to the effect that if the judgment be reversed or 
modified, he will make full restitution to the plaintiff in error, of 
the money by him received under the judgment. \ - 

SEC. 523. That no proceeding for reversing, vacating or When proceed- 
modifying judgments, or final orders, shall be commenced unless must be com- 
Within three years after the rendition of the judgment, or making — 
of the final order complained of, or in case the person entitled to 
such proceeding, be an infant, a married woman, a person of 
unsound mind, or imprisoned, within three years as aforesaid, 


exclusive of the time of such disability. 


Suc. 524. That no proceeding to reverse, vacate or modify giay of exeou- 
any judgment rendered or final order made by a justice of the tionon judg o 
peace, shall operate as a stay of execution, unless the clerk of 9f the pesce. ' 
the Probate Court shall take a written undertaking to the defen- Thé ruien — .i 
dant, executed, on the part of the plaintiff in error, by one or ™ °F E 
more sufficient sureties, to the effect that the plaintiff will pay | 
all the costs, which have accrued or may accrue on such pro- 
ceedings in error, together with the amount of any judgment 
that may be rendered against such plaintiff in error, either on 
the further trial:of the case, after the judgment of the court 
below shall have been set aside or reversed, or upon and after 
the affirmance thereof in the Court of Probate; the person en- 
titled to such proceeding shall have the same time for prosecut- 
ing the same, before he is barred, as is provided in the last 
section, unless the said judgment has been paid off or satisfied 
prior to the commencement of such proceedings. 


SEO. 525, That execution of the judgment or final order of Terms of stay 
any judicial tribunal, other than those enumerated in this title, other cases. 
may be stayed on mach terms as may be prescribed by the court 


or a judge thereof, in which the proceedings are pending. 


Sec. 526. That, when a judgment or final order shall be Proceedings on 
a a a [LJ * * L) 
reversed, either in whole or in part, in the District Court or modification of $ 
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jndementoror- Supreme Court, the court reversing the same shall proceed to 
. render such judgment as the court below should have rendered, or 
remand the cause to the court below for such judgment, and the 
Mandate to thé court reversing such judgment or final order shall not issue exe- 
eution in causes that are removed before them on error, on which. 
they pronounced judgment as aforesaid, but shall send a special 
mandate to the court below, as the case may require, to award 
execution thereupon; and such court, to which such special 
mandate is sent, shall proceed in such cases in the same manner 
as if such judgment or final order had been rendered therein ; 
JAN its exe- and, on motion and good cause shown, it may suspend any exe- 
cution 
cution, made returnable before it, by order of the District or 
Supreme Court, in the same manner as if such execution had 
been issued from its own court; but such power shall not extend 
further than to stay proceedings, until the matter can be further 
heard by the District or Supreme Court, as the case may be. 
Costs in error. Sro. 527. That, when a judgment or final order is reversed, 
the plaintiff in error shall recover his costs, and when reversed 
in part and affirmed in part, costs shall be equally divided be. 
iween the parties. 
Misprision of — Sec. 528. That a mistake, neglect or omission of the clerk 
ground of rè- shall not be a ground of error, until the same has been presented 
and acted upon in the court in which the mistake, neglect or 
omission occurred. 
Rendering. Suc. 529. That rendering judgment, before the action stood 
marea for trial, according to the provisions of this Code, shall be 


Pon: deemed a clerical error. 

Writs oferror Sec. 530. That writs of error and certiorari, to reverse, Ya- 
cate or modify judgments or final orders, in civil cases, are 
abolished, but courts shall have the same power to compare, com- 
plete and perfect transcripts of the proceedings containing the 
judgment or final order sought to be reversed, to be furnished as 
they heretofore had under writs of error and certiorari. 

tiene pa Sec. 531. That, if the judgment of a justice of the peace, 


of justice isaf- taken on error, as herein provided, to the Probate Court, be 
affirmed, it shall be the duty of such court to render judgment. 
against the plaintiff in error, for the costs of suit, and award 
execution therefor; and the court shall thereupon order his clerk 
to certify its decision in the premises, to the justice, that the 
judgment affirmed may be enforced, as if such proceedings in 
error had not been taken ; or such court may award execution to 
carry into effect the judgment of such justice, in the same manner 
| ag if such judgment had been rendered in the Probate Court. 
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SEC. 532. That, when the proceedings of a justice of the eric - 
peace are taken on error to-the Probate Court, in [the] manner of of justice is 
aforesaid, and the judgment of such justice shall be reversed or 
set aside, the court shall render judgment of reversal, and fot 
the costs that have occurred up to that time, in favor of the 
_ plaintiff in error, and award execution therefor ; and the cause 
shall be retained by the court for trial and final judgment, as in 
cases of appeal. 


Sec. 533. That the final orders or decrees of courts of chan- Review of 
ancery de- 
cery, heretofore rendered or which may hereafter be rendered, grees, and or- 
in any chancery proceeding pending at the time this Code takes rendered, and 
effect, may be reviewed in the same manner and within the same Pending. 
time, as if this Code had not taken effect; and all suits in chan- 
cery, pending at that time, may be prosecuted to final decree in. 


like manner. 


Proceedings to Reverse, Vacate or Modify Judgments and | 
Orders in the Courts in which they are rendered. 


SEC. 534. That a Probate Court or District Court shall have Conimon pleas 


or district 
power to vacate or modify its own judgments or orders, after the court may va- 


term at which such judgment or order was made: 1. By granting jadament a atte 
a new trial for the cause, within the time and in the manner pre- of term. 
scribed in section three hundred and one. 2. By a new trial, 
granted in proceedings against defendants constructively sum- 
moned, as provided in section seventy. 8. For mistake, neg- 
lect or omission of ‘the clerk, or irregularity in obtaining a 
judgment or order. 4. For fraud practiced by the successful 
party, in obtaining the judgment or order. 5. For erroneous 
proceedings against an infant, married woman or person of 
unsound mind, where the condition of such defendant does not 
appear in the record, nor the error in the proceedings. 6. 
For the death of one of the parties before the judgment in the i 
action. T. For unavoidable-casuality or misfortune, preventing 
the party from prosecuting or defending. 8. For errors in a judg- 
ment, shown by an infant in twelve months after arriving at full < 
age, as prescribed in section three hundred and eighty-six. 9. 
For taking judgments upon warrants of attorney, for more than 
was due to the plaintiff, when the defendant was not summoned, 
or otherwise legally notified of the time and place of taking such 
judgment. .. | 
Suc. 535. That the proceedings to correct mistakes or omis- Mode of pro- 
sions of the clerk, or irregularity in obtaining a judgment or ceeding. 
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order, shall be by motion, upon reasonable notice to the adverse 

party, or his attorney, in the action. The motion to vacate a 

judgment, because of its rendition before the action regularly 

stood for trial, can be made only i in the first‘three days of the 
succeeding term. 

Sec. 536. That the proceedings to vacate or modify the judg- 
ment or order, on the grounds mentioned in subdivisions four, 
five, six, seven, eight and nine of section five hundred and thirty- 
four, shall be by petition verified by affidavit, setting forth the 
judgment or order, the grounds to vacate or modify it, and the 
defence to the action, if the party applying was defendant. On 
such petition, a summons shall issue, and be served as in the 
commencement of an action. 

Pune Sec. 537. That the court may first try and decide upon the 
grounds to vacate or modify a judgment or order, before trying 
or deciding upon the validity of the defence or cause of action. 

Same. Sec. 538. That a judgment shall not be vacated on motion or 
petition, until it is adjudged that there is a valid defence to the 
action on which the judgment is rendered; or, if the plaintiff 
seeks its vacation, that there is a valid cause of action; and, 

Effect on liens, Where a judgment is modified, all liens and securities obtained 


Same. 


+ under it shall be preserved to the modified judgment. 
iniuasonam Sec. 539. That the party seeking to vacate or modify a judg 
ment or order, may obtain an injunction suspending Poda 


on the whole or part thereof, which injunction may be granted hy 
the court, or any judge thereof, upon its being rendered probable; 


" by affidavit or by exhibition of the record, that the party is en- 
titled to have such judgment or order vacated or modified. 
Same: Suc. 540. That, when the judgment was rendered before the 


action stood for trial, the suspension may be granted as provided 
in the last section, although no valid defence to the action is 
shown; and the court shall make such orders concerning the 
executions to be issued on the judgment, as shall give to the 
defendants the same rights of delay he would have had, if the 
judgment had been rendered at the proper time. 


M DN. Sec. 541. That proceedings to vacate or modify a judgment 


ceedings under or order, for the causes mentioned in subdivisions four, five and 
be commenced. seven of section five hundred and thirty-four, must be commenced 
within two years after the judgment was rendered or order made, 
unless the party entitled thereto be an infant, married woman 
or person of unsound mind, and then within two years after 


removal of such disability. Proceedings, for the causes men- 
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tioned in subdivisions three and six of the same section, shall 
be within three years, and in subdivision nine, within one year 
after the defendant has notice of the judgment. 
Suc. 542. That the provisions of this title, subsequent to sec- Provisions of 
. tion 583, shall apply to all the courts of record of the Territory, io supreme sd 


and 
so far as the same may be applicable to the judgments or ane courts of pro- 
orders of such courts. 


TITLE XVI. 
OOSTS. - 
CHAPTER I. 

Sec. 543, That, in all cases in which the plaintiff is a non- Non-resident 
resident of the county in which the action is to be brought, be- give security 
fore commencing such action, the plaintiff must furnish a: sufti- 
cient surety for costs. The surety must be a resident of the 
county where the action is to be brought, and approved by the 
clerk. His obligation shall be complete, simply by indorsing the How igiven and 
summons, or signing his name on the complaint as security for Peu. ^ 
costs. He shall be bound for the payment of all costs, which 
may be adjudged against the plaintiff, in the court in which the 
action is brought, or in. any other to which it may be carried, and. - 
for the costs of the plaintiffs witnesses, whether the pliüf 
obtained judgment or not. 

Sec. 544. That an action, in which security for costs is Te- Efect of not 
quired by the last section; and has not been given, shall be dis- f"^& 
missed on the motion and notice by the defendant, at any proper 
time before judgment, unless in a reasonable time, to be allowed 
by the court, such security for costs be given. 

Sec. 545. That, if the plaintiff in an action, after its cam- Security if, af- 
mencement, becomes a non-resident of the county in which it brought, plain- 
is brought, he shall give security for costs, in the manner and TTN 
under the restrictions provided in the two preceding sections. i 

Szo. 546. That, in an action in which security for costs has When addi- 
been given, the defendant may, at any time before judgment, may be e. 3 
after reasonable notice to the plaintiff, move the coürt for addi- eene 
tional security on the part of the plaintiff, and if, on such mo- 
tion, the court be satisfied that the surety has removed from this 
Territory, or is not sufficient, the action may be dismissed, un- 
less, in a reasonable time, to be fixed by the court, sufficient 
security be given by the plaintiff. E 
Sec. 547. That, after final judgment has been rendered in an Proceeding 
action in which security for costs has been given, as required by forcosts. M 
this chapter, the eourt, on motion of the defendant, or any other 


P 
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person having a right to such costs, or any part thereof, after 
] ten days notice ef such motion, may enter up judgment in the 
name of the defendant or his legal representatives, against the 
surety for costs, his executors or administrators, for the amount 
of costs adjudged against the plaintiff, or so much thereof as 
may be unpaid. Execution may be issued on such judgment as 
in other cases, for the use and benefit of the persons entitled to 
such costs. 
Who to py— Szo. 548. That, if any informer, under a penal statute to 


sander a penal 
«statu 


te, whom the penality or any part thereof, if recovered, is given, 
shall dismiss his suit or prosecution, or fail in the same, he shall 
pay all costs aceruing on such suit or prosecution, unless-he be 

` an officer, whose duty it is to commence the same. 


—On disclaim- Seo. 549. That, where defendants disclaim having any title 
` or interest in land or ofher property, the subject matter of the 
action, they shall recover their costs, unless for special reasons 

the court decide otherwise. 
—On motions Sec. 550. That, unless otherwise provided by statute, the 
and amend: ess of motions, continuances, amendments and the like, shall 


be taxed and paid, as the court in its discretion may direct. 


When defend- — Smc. 551. That, where it is not otherwise provided by this and 

ant to pay, A Aes 
other statutes, costs shall be allowed, of course, to the plaintiff 
upon a judgment in his favor, in actions for the recovery of 
money only, or for the recovery of specific, real: or personal 
property. 

When plaintif Sxo. 552. If it shall appear that a justice of the peace has 

shall not recov- , 

or jurisdiction of an action, and the same has been brought in any 
other court, the plaintiff shall not recover costs; and in all ac- 
tions for libel, slander, malicious prosecution, assaults assault 
and battery, false imprisonment, criminal conversation or se- 
duction, actions for nuisance, or against a justice of the peace 
for misconduct in office, if the damages assessed, be under five 


dollars, the plaintiff shall not recover any costs. 

When plaintif Src. 558. That costs shall be allowed, of course, to any de- 

shall pay. . 
fendant, upon a judgment. in his favor, in the actions mentioned 
in the last two sections. 

When under. | SEc. 554. That, in other actions, the court may award and 

court. tax costs, and apportion: the same between the parties on the 
same or adverse sides, as in its discretion it may think right and 
equitable. 

ho to pay im Sec, 555. That, where several actions are brought [on] one 


WwW 
against partes bill of exchange, promissory note or other obligation, or instru- 


* 
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.ment.in writing, against several parties who might have’ been to the same in- 
_jomed as defendants in the same action, as allowed by section 
thirty-eight, no costs shall be recovered by the plaintiff in more 

‘than one of such actions, if the parties proceeded against in the 

` -other actions were, at the commencement of the previous notion; 

"openly within the Territory. 

Snc. 556. That, when a summons is issued to another county Poor dn Aum 
-than that in which the action or proceeding is pending, it may of the county. 
be returned by mail, and the sheriff shall be entitled to the- samé 

fees sa if the summons had issued in the county of which he is 

sheriff, 


TITLE XVII. ; 


ACTIONS AND PROCEEDINGS IN PARTICULAR CASES. 


+ CHAPTER 1, Actions concerning Real Property. 2, Actions on Official Securities. 
3. Actions for the Partition of RealProperty. 4. Proceedings upon Mandamus. 


CHAPTER I. Actions concerning Real Property. 


Sec. 557. That an.action may be brought by any person in The parties. 
‘possession, by himself or tenant, of real property, against any 

-person who claims an estate or interest therein adverse to him 

for the purpose of determining such adverse estate or interest. 


BEC. 558. That, in an action for the recovery of real proper- —The petition 
ty, it shall be sufficient if the plaintiff state in his petition, that ^^. ” 
hé has a real estate therein and is entitled to the possession 
thereof, describing the same as required by section one hundred 
and twenty-six, and that the defendant unlawfully keeps him out 
-of the possession. It shall not be necessary to state how the 
- plaintiff ’s estate or ownership is derived. 

Seo. 559. That it shall be sufficient in such action, if the —The answer: 
‘defendant, in his answer, deny generally the title alleged in the 

petition, or that he withholds the possession, as the case may be; 

but if he deny the title of the plaintiff, possession by the defen- 

: dant shall be taken as admitted. Where he does not defend for 

the whole premises, the answer shall Cedere the roc part 

for which defence is made. 

Src. 560. That, in an action by a tenant in common of real Tho petition by 
property against a co-tenant, the plaintiff must, im addition to mon against a 
- what is required in section five hundred. and fifty-eight, that the 
defendant either denied the plaintiff’s right, or did some act 


Sec. 561. That, im an action for the recovery of real proper- The recovers, 
ty, where the plaintiff shows a right to recover at the time the minat during 


. action was commenced, but it appears that his right has termi- beatba nd 
11 
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“amounting to such denial. d 
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nated during the pendency of the action, the verdict and judg- 
ment must.be according to the fact, and the plaintiff may re- _ 
coyer for withholding the property. 

Seo. 562. That, in an action for the recovery of real proper- 
ty, the party against whom judgment is rendered, may, at any 
time during the term at which the judgment is rendered, demand 
another trial by. notice on the journal, and thereupon the judg- 
ment $hall be vacated, and the action shall stand for trial at the 
next term. 

Sec. 563. That no further trial can be had in such action, 
except upon appeal, unless for good cause, shown as in other 
actions. 

Src. 564. That the parties in an action for the recovery of 
real property, may avail themselves, if entitled thereto, of the 
relief of the statutes in force for the relief of occupying claim- 
ants of land. 

Sec. 565. That the action of waste is abolished, but any pro- 
ceeding heretofore commenced, or judgment rendered, or right 
acquired, shall not be affected thereby; and where the action of 
waste is specially mentioned and authorized in any statute, it 
may be used until otherwise provided, -but it shall be commenced 
and proceeded in throughout, in the manner prescribed for the 
civil action of this Code. Wrongs heretofore remediable by ac- 
tions of waste, are subjects of action as other wrongs, and the 
same relief shall be granted, as may now be granted under the 
action of waste. 


CHAPTER ll. Actions on Official Securities. 

Sro. 566. That, when an officer, executor or administrator 
within this Territory, by misconduct or neglect of duty, forfeits 
his bond, or renders his sureties liable, any person injured there- 
by, or who is, by law, entitled to the benefit of the security, 
may bring an action thereon in his own name, against the officer, 
executor or administrator, and his sureties, to recover the amount 
to which he may be entitled by reason of the delinquency. The 
action may be instituted and proceeded in on a certified copy of 
the bond, which copy shail be furnished by the person holding 
the original thereof. 

Sec. 567. That a judgment in favor of a party for one de- 
linquency, dees not preclude the same or another party from an 
action on the same security for another delinquency. 


Cu. 11.] CIVIL PROCEDURE. . 168 


OnaPTER Il. Proceedings upon Mandamus. 


Sec. 568. That the writ of mandamus may be issued to any To whom and 
inferior tribunal, corporation, board or person, to compel the TANT ASTRA 
performance of an act which the law specially enjoins as a duty 
resulting from an office, trust or station. But, though it may 
require an inferior tribunal to exercise its judgment, or proceed 
to the discharge of any of its functions, it cannot control judi- 
cial discretion. 

Sec. 569. That this writ may not be issued in any case where I^, what, cases 
there is a plain and adequate remedy in the ordinary course of ` 
the law. It may issue on the information of the party benefi~ l 
cially interested, . 

Sec. 570. That the writ is either alternative or peremptory. Writ, alterna- 
The alternative writ must state concisely the facts showing the oe 
obligation of the defendant to perform the act, and his omission 
to perform it, and command him that immediately upon the re- 
ceipt of the writ, or at some other specified time, he do the act 
required to be performed, or show cause before the court whence 
the writ issued, at a specified time and place, why he has not 
done so; and that he then and there return the writ with his cer- 
iaficaté of having done as he is commanded. The peremptory 
writ fust be in a similar form, except that the words requiring 
the dant to show cause why he has not done as command- 
ed, must be omitted. - 

Sec. 571. That when the right to require the performance of When peremp- 
the act is clear, and it is apparent that no valid excuse can be ` 
given for not performing it, à peremptory mandamus may be 
allowed in the first instance; in all other cases the alternative 
writ must be first issued. 

SEC. 512. That the motion for the writ must be made upon Motion there- 
affidavit, and the court may require a notice of the application ^^ 
to be given to the adverse party, or may grant an order to show i 
cause why it should not be allowed, or may grant the writ with- 
out notice. 

Sec. 573. That the allowance of the writ must be endorsed How allowed 
thereon, signed by the judge of thé court granting it, and the i ii 
writ must be served personally upon the defendant ; ìf the defen- 
dant duly served neglect to return the same, he shall be proceed- 
ed against as for a contempt. 

Sec. 574. That, on the return day of the alternative writ, or The answer. 
such further day as the court may allow, the party on whom the 
writ shall have been served, may show cause by answer made - 
in the same manner as an answer to a petition in a civil action. 


That va 
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Proceedings if Suc. 575. That [if] no answer be made, s peremptory man- 
answer of new damus must be allowed against the defendant; if answer be 
. made containing new matter, the same shall not, in any respeot, 
conclude the plaintiff, who may, on thé trial or other proceeding, 
avail himself of any valid objections to sufficiency, or may coun- 
tervail it by proofs: ‘either in direct-denial.or by way of avoid- 


ance. 
Nopleading but Seo. 576. That no other pleading or written allegation is al- 
smere - — owed than the writ and answer, these are.the pleadings in the 


case, and have the same effect, and are to be construed and 
may be amended in ihe same manner as pleadings in a civil ac- 

‘Trial. tion; and the issues thereby joined must be tried, and thefurther 
proceedings thereon had, in the same manner as in a civil 
action. 

Judsmentfor Sro. OTT. That, if judgment be given for the plaintiff, he 
shall recover the damages which he shall have sustained, to be 
ascertained by the court or jury, or by referees, as in a civil ac- 
tion, and costs; and a peremptory mandamus shall, also, be 
granted to him without delay. 

Its effect. Snc. 578. That a recovery of damages by virtue of this 
chapter, against a party who shall have made a return to a writ 
of mandamus, is a bar to any other action against the same 
patty for the making of such return. 

-Fine. Suc. 579. That, whenever a peremptory mandamus is directed 

to any public officer, body or board, commanding the perform- 

ance of any public duty, specially enjoined by law, if it appear 
to the court that such officer, or any member of such body or 
board, has, without just excuse, refused or neglected to perform 
the duty so enjoined, the court may impose a fine not exceeding 
five hundred dollars, upon every such officer or member of such 
body or board; such fine, when collected, shall be paid into the 
treasury of the county where the duty ought to have been per- 
formed; and the payment thereof is a bar to an action for any 
penalty incurred by such officer or member of such body or board, 

by reason of his refusal or neglect to perform thé duty so 
enjoined, ^ 


i 


TITLE XIX. 
GENERAL PROVISIONS APPLICABLE TO THE WHOLE CODE. 
CuaPTER I. Process. 
Büte, seal, sige SEO. 580. That the style of all.process shall be, ** The Ter- 
ae county. It shall be under the seal of 
the court from whence the same shall issue, shall be signed by 
the clerk, and dated thé day it issued. 
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Sue. 581, That, an order for-a provisional remedy or any Frocess when 
other process, in an action wherein the sheriff is a party, or is 
interested, shall be directed to the coroner. If both these officers 
are interested, the process shall be directed to, and executed by 
2 person appointed by the court or judge. 

Suc. 582. That.the court'or judge, for good cause, may ap- Court,&c., 
point a person to serve a particular process or order, who shall son qa u 
have the same power to execute it which the sheriff has ; the per- how service 
son may be appointed on the motion of the party obtaining the 
process or order, and the return must be verified by affidavit. He Fees. 
shall be entitled to the fees allowed to the sheriff for similar 


Services. 


CuaprER IL Duties of Clerks. 


Sud. 583. That all writs and orders for provisional remedies, Clerke to issue 
and process of every kind, shall be issued by the clerks, of the upon preoipe ` ' 
several courts ; before they shall be issued, a precipe shall be 
filed with the clerk demanding the same. 

Sac. 584. That itis the duty of the clerk of each of the Filing papers. 
courts, to file together, and carefully preserve in his offiee, all 
papers delivered to him for that purpose, in every action or 
special proceeding. 

SEC. 585. That he shall keep the papers in each case separate, 
carefully enveloped in a wrapper, labeled with title of the cause. 

Suc 586. That he shall endorse upon every paper filed with fndorsementof 


him, the day of filing it; and upéh every order for a provisional papers, and re- 
remedy, and upon every undertaking given under the same, the ‘kins- 


day of its return to his office. 


Sec. 587. That he shall, upon the return of every summons , Entry ondorket, 
& sume 
served, enter upon the docket, the name of the defendant or de- moned, &c.; its 
effect as evi- 
fendants summoned, and the day of the service upon each one. dence. 
The entry shall be evrdence of the service of the summons, in 


case of the loss thereof. 

Sec. 588. That he shall keep the records, and books, and The records. 
papers, appertaining to the court, and record its proceedings. . 

Sec. 589. The provisions of article eight, of title nine, pre- pockets to be 
scribing the duties of clerks of the Probate Court, shall, as far as 2feaared by 
they are applicable, apply to the clerks of other courts of 
record. ' 

Sec. 590. That the clerk of each of the courts shall exercise Powers and du- 
the powers, and perform the duties, conferred and imposed upon “°° Seneratr. 
him by other provisions of this Code, by other statutes, and by 


P 


Ro oe 


166 CIVIL PROCEDURE. (Cx. 11. 


the common law. In the performance of his duties, he shall be 
under the direction of his court. 


. Carter lll. Duties of Sheriffs. 
erio ar SEC. 591. That the sheriff shall endorse upon every summons, 
receiving pro- order of arrest, or for the delivery of property, or of attachment, 
or injunction, the day and hour it was received by him. 
ME To ozeonte and . SEO. 592. That he shall execute every summons, order, or 
liability for other process, and return the same as required by law, and if he 
l fails to do so, unless he make it appear to the satisfaction of the 
court, that he was prevented by inevitable accident from so do- 
ing, he shall be amerced by the court, in a sum not exceeding 
one thousand dollars, and shall be liable to the action of any per- 
son aggreived by such failure. 
To adjourn | Sec. 598. That, if the judge of a court, having but one judge, 


` faar ana ai or if a quorum of the judges of any court, having two or more, 


respective courts, the sheriff shall have power to adjourn the 
court, from day to day, until the single judge attend, or a quorum 
is convened ; but if the single judge be not present in his court, 
or the quorum of judges in their court, within two days after the 
first day of the term, then such court shall stand adjourned for 
the term. 

ties gon anddu- — SEc. 594. That the sheriff shall exercise the powers, and 

es generally. 

duties, conferred and imposed upon him by other provisions of 
this Code, by other statutes, f by-the common law. 


> wh * 


Cuapter IV. Miscellaneous Provisions. 


, Deputies of Sec. 595. That any duty enjoined by this Code, upon a min- 
D^ officers, isterial officer, and any act permitted to be done by him, may be 


performed by his lawful deputy. 
When afirma- Sro. 596. [That,] whenever an oath is required by this Code; 
tion sufficient. 
the affirmation of a person, conscientiously scrupulous of taking 
an oath, shall have the same effect. 


Src. 597. That the time within which an act is to be done, as 


; Time howeom- 

à puted. - herein provided, shall be computed, by excluding the first day, 

"M and including the last; if the last day be Sunday, it shall be ëx- 
lu cluded. 


Ta ofaparty SEO. 598. That section three hundred and seventy-six, shall 
not be construed to impair the right of a party, to a jury, if he 
appear at the trial, by himself or attorney, and demand the same. 
Person offered - SEO. 599. [That] the ministerial officer, whose duty it is to 


be required to take security in any undertaking provided for by this Code, shall 
| 
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have the right to require the person offered as surety, Xo make an 
~ affidavit of his qualifications, which affidavit may be made before 
such officer. The taking of such an affidavit, shall not exempt 
the officer from any liability, to which he might otherwise be 
subject, for taking insufficient security. 
Szo. 600. That the surety in every undertaking, provided for Qualifications 
by this Code, must be a resident of this Territory, and worth 
double the sum to be secured. Where there are two or more 
sureties in the same undertaking, they must in the aggregate, 
have the qualifications prescribed in this section. 
Szo. 601. [That] the judges of the Supreme Court, shall dur- Judges of the 


supreme court 
ing the month of the first June, after this Code shall fake effect, tomake rules. 
and every two years thereafter, meet at the capitol of the Terri- 
tory, and revise their general rules, and make such amendments 
thereto, as may be required to carry into effect the provision of 
this Code, and shall make such further rules consistent therewith 
as they may deem proper. . The rules so made shall apply to the 
Supreme Court, the District Courts, and the Courts of Common 


Pleas [Probate Court.] 


4 
CHAPTER V. Provisions respecting Actions. 


Sec. 602. That the provisions of this Code, do not apply to Application of 
proceedings of actions, or suits pending, when it takes effect. pending: 
They shall be conducted to final judgment, or decree in all re- mom see 
spects, as if it had not been adopted ; but the provisions of this feyersing. &o« 
Code, shall apply after judgment, order or decree, heretofore or 
hereafter rendered to the proceeding, to enforce, vacate, modify 


or reverse it, as provided in section five hundred and thirty-three. 


Cuaprer VI. Provisions as to the Operation of the Code. 


Src. 608. That rights of civil action, given or secured by ex- R Rig htsofaction 
isting laws, shall be prosecuted in the manner provided for by protoche pag 
this Code, except as provided in section six hundred and four. fhisoode mee 
` If a case ever arise in which an’ action, for the enforcement or DN 
protection of a right, or the redress or prevention of a Wrong, " 
cannot:be had under this.Code, the practice heretofore in use, 
may be adopted, so far as may bé necessary to prevent ` a failure 
of justice. 

Seo. 604. That, until the legislature shall otherwise provide, Pode not tocon- 
this Code shall not effect proceedings on habeas corpus, quo war- ceedings. — 
ranto, or to assess damages for private property taken for public 


uses, nor proceedings under the statutes for the settlements of 
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estates of deceased persons, nor proceedings under -statutes re- 
lating to dower, nor proceedings under statutes relating to 
apprentices, arbitration, bastardy, insolvent debtors, or any 
- Special statutary remedy, not heretofore ohtained by action ; but. 
such proceedings may be. prosecuted under the. Code whenever it 
is applicable. 

Practice when — SEC. 605. [That, ] where by statute, a civil action, legal or 


prooeoding ex- equitable, is given, and the mode of proceeding therein "is pre- 


pressi provid’ scribed, this Code shall. not effect the proceeding under such. 

gedit pee statute, until the Legislature shall otherwise provide ; but the par- 

ave ties may, if they see fit, proceed under this Act, and in all such. 
cases, as far as it may be consistant with the statute giving such. 
action, and practicable under this Code, the proceedings shall be 
conducted in conformity thereto. Where the statute designates, 
by name or otherwise, the kind of action, such action shall be 
commenced, and prosecuted in conformity to this Code. Where 
the statute giyes an action, but does not designate the kind of 
action, or prescribe the mode of proceeding therein, such action, 
shall be held to be the civil actión of this Code, and proceeded in in 
accordingly. 

Actsand sec- —— SEO. 606. That, in all actions in the District Courts, the du- 

pealed. ties of the sheriff as prescribed in this Act, shall be performed 
by the marshal. 

ud &c, Seo. 607. That executors, administrators and TH who 

bondinemor. haye given bond in this "Territory, with sureties, according to 
law, are not required to give the undertaking mentioned in sec- 


tion five hundred and nineteen. 
Penalty on pro- SEO. 608. That, if the District Court affirm a judgment on 


error. petition in error, it shall also render judgment against the plain- 
tiff in error, for five per cent. upon the amount due fróm him, to 
the defendant in error, unless the court shall enter upon its minutes 


that there was reasonable grounds for the proceédings in error. 
Effect of a Sec. 609. That a summons in error shall not be issued, in 
waiver ofertos anv cage in which there is, upon, the minutes of the court. or 
among the files of the case, a waiver of error by the party or his. 
attorney, endeayoring to commenge such proceedings, unless the 
: court in which the petition is to be filed, or a judge thereof, shall 

endorse on the same, permission to issue such summons, . 
T" Sec., 610. That cases pending in appellate courts, on write of 
pending ia ap- error or otherwise, when this Code takes effect, shall be conduct- 
ed to final judgment, as if it had not been adopted, and the liens 
of judgments, and decrees rendered when it takes effect, shall be. 


` 
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preserved. They shall be enforced as provided in section six 
hundred and two ; but process already issued at-such tinis, shall- 
be carried on and redie: Vx 


SEC. 611. That the Probate Court may appoint in each county P LATE 
such number of persons as shall be necessary, to be master com- masters. 
missioners, who shall hold their office for the term of three years, 


. unless removed: by the court for good cause. i 


Sro. 612. That before entering upon the duties of his office, and give snore 2 
a master commissioner must be sworn to perform them faithfully, * 
and with one or more sureties approved by the court, execute an 
undertaking to the 'Perritory of Kansas, in such sum as the court 
shall direct, to the effect, that he will pay over all moneys, and 
faithfully discharge the duties of his office. The undertaking 
shall be filed in the office of the county treasurer, and may be 
süed upon; as provided in section five hundred and sixty-six. 
Suc. 613. That a master commissioner shall be allowed such Fee 
fees as are allowed for similar services to other officers. 


Sc. 614. That this act shall take effect on the first day of When this set 
April, eighteen hundred and fifty-eight. 

[Signed.] G. W. DEITZLER, 

Speaker of House of Representatives, 
C. W. BABCOCK, 
President of the Council. 

Approved, February 12, 1858. LP 

J. W. DENVER, — 


Acting Governor. 


go CHAPTER XII. 
‘CRIMINAL PROCEDURE. . 
AN ACT to eis of Criminal Procedure. 


ARTICLE I. 
LOCAL JURISDICTION OF PUBLIC OFFENOES. ^ 
Be it enacted by the Governor and Legislative Assembly of 

the Territory of Kansas :" 

SRC. 1. That any person committing an offence against the cattle uim 
laws of this Territory, is liable to be punished in the county hav- }e4nsithe jaw 
ing jurisdiction. 

SEC. 2. That every, person being without the Territory, com- Ont of dul 
mitting or consumating an offence by an agent, or means within 
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the Territory, is liable to be punished by the laws thereof, in the 
same manner as if he were present, and had commenced and còn- 
sumated the offence within the Territory. . 

Sec. 3.. That any: person leaving the "Territory to fight a duel, 
or to be concerned as a second therein, or in any other capacity 
out of the Territory, is liable to be punished in the county of his 
residence in the Territory, in the same manner as if the duel had 
been contemplated and fought, and the results thereof had ter- 
minated therein. 

Sec. 4. That when a public offence has been committed, partly 
in one county and partly in another, or the act or effects consti- 


diction in eith- tuting, or requisite to the consumation of the offence occur in two 


Offences gom. A 


mitted o 
sels and boats. 


Of cases where 
jurisdiction is 
Jn any county. 


Jurisdiction 
where roperty 
len from 
eounty and ear- 
Tied to snother 


In relation to 
accessories. 


Incaseof : o 


woundreceived 
in one county, 
and death en- 
suo in a flor. 


Prosecutions 
eommenced at 
any time, in 
eertain cases, 


or more counties, the jurisdiction is in either county. 

Src. 5. That when an offence is committed in this Territory, 
or on the boundary thereof, on board a boat or vessel navigating 
a river, or lying therein, the jurisdiction i is in any county within 
or opposite to which the offence is committed. 

SEC. 6. That the jurisdiction of the following cases is in any 
county in which the offence was committed, or in to or out of 
which the person upon whom the offence was committed, has been 
brought: First, for forcibly or fraudulently taking, inveighling, 


or kidnapping.any negro or mulatto, to be sent out of the Terri- 


tory to be sold as a slave, or held to service. Second, for taking 
or enticing away any female for the purpose of prostitution. 
Third, for taking, decoying, or enticing away a child, under the 
age of fifteen years, with intent to detain and conceal it from its 
parents, guardian, or other person having lawful charge of the 
child. 

Sec. T. That, when property taken in one county by burglary, 
robbery, larceny, or embezzlement, has been brought into anoth- 
er county, the jurisdiction is in either county. 

Sec. 8. That an accessory, before or after the fact, may be 
punished in- the county where he committed the offence, or in the 
county where the principal offence was committed. 

Src. 9. That if any mortal wound is given, or poison adminis- 
tered in one county, and death by means thereof ensues in another, 
the.jurisdiction is in either county. l 


ARTICLE IL. 
LIMITATION OF ORIMINAL ACTIONS. 
Sec. 1. That prosecutions for treason, murder, and man 
stealing, may be commenced at any time after the commission of 
the offence. 


` 


ne 
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Where the of- 
Suc. 2. That prosecutions for an offence must be commenced Where the of 


within sixty days after its commission, where the penalty cannot ¢xceeda fine of 
exceed a fine of three dollars. 


Seo. 3. That in|all cases, prosecution for an offence must be pia hap 


commenced within two years after its commission. menced in two 
. . yearsaftercom- 

SEC. 4. That, if any person who has committed an offence, mission of of- 
When offenders 


is absent from ilie Territory, or so conceals himself that process j1jspofend: 
cannot be served upon him, or conceals the fact of the crime, the 99ncesled, 
time of absence or|concealment is not to be included in comput- 

ing the period of limitation. 


. | ARTICLE III. 
ARREST AND EXAMINATION OF OFFENDERS. 

Sxotron 1. That, for the apprehension of persons charged Persons toissue 
with offences, the judges of the several courts of record, in - 
vacation as well as in term time, and all justices of the peace, 
are authorized to issue process to carry into effect the provisions : 
of this Statute. f l 

Sec. 2. That, upon complaint, made to any such magistrate, When em 
that a criminal offence has been committed, he shall examine on {fo magistrate; 
oath the complainant, and any witness odd by him, and 
shall reduce the complaint to writing, and shall cause the same 
to be subscribed by the complainant; and if it shall appear that 
any such offence has been committed, the court or justice shall 
issue a warrant, wes the substance of the accusation, and 


requiring the officerto whom it shall be directed, forthwith to 
take the person accused and bring him before the said court or 
justice, or before some other court or magistrate of the county, 
to be dealt with according to law, and in the same warrant may 
require the officer to summon such witnesses as shall be therein 
named, to appear and give evidence on the examination. 

SEC. 9. That, if ‘any person, against whom a warrant may be when offender 
issued for an alleged offence committed in any county, shall, the bendi 
either before or after the issuing of such warrant, escape from 
or be out of the county, the sheriff or other officer to whom such Duty and power 
warrant may be directed, may pursue and apprehend the party ^ *he 
Charged in any county in this Territory, and for that purpose 
may command aid, ie exercise the same authority as in his own 
county. 

SEC. 4. That, in all cases where the offence changed i in the Magistrates 
warrant is notQunishable by death or imprisonment in the Ter- bai, anu Abs 

offence is not . 


| ritorial prison, if the person arrested requests that he may be unishable by 
or im- 


brought before a magistrate of the county in which the arrest prisonmentin 
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Territorial was made, for the purpose of enteting into a recognizance, with- 
; out a trial or examination, the officer making the arrest shall 
carry him before a magistrate of that county, who may take 
from the person arrested a recognizance, with sufficient sureties 
for his appearance at the court having cognizance of the offence, 
_ and next to be holden in the county where it shall be alleged to 
have been committed, and the party arrested shall thereupon be 
liberated. 
Magistrate Suc. 5. That the magistrate who shall so let the person ar- 
sh; in : c ` 
upon the war- rested to bail, shall certify that fact upon the warrant, and shall 
rant, : : i ; 
deliver the same, with the recognizance by him iaken, to the 
` person who made the arrest, who shall cause the same to be de- 
Reroznizanoe , livered, without unnecessary delay, to the clerk of the court 
ihe clerk of before which the accused was recognized to appear; and on ap- 
plication of the complainant, the magistrate who issued the 
warrant, or the district attorney, shall cause such witnesses to 
be summoned to the same court as he shall think necessary. 
When prisoner SEC., 6. That, if the magistrate in the county where the arrest 
T ' was made shall refuse to bail the person so arrested and brought 
before him, orif no sufficient bail shall be offered, the person 
Shall be taken having him in charge shall take him before the magistrate who 
before & magis- ‘ k . 
trate. issued the warrant, or, in his absence, before some other magis- 
trate of the county in which the warrant was issued, to be pro- 
ceeded with as hereafter directed. 


Whenoffence S&C. f. That, when the offence charged in any warrant is 
gharged ispun- punishable with death or by imprisonment in the Territorial 
gienmentin prison, the oflicer making the arrest in some other county, shall 
prison. convey the prisoner to the county where the warrant issued, and 
he shall be proceeded with in the manner directed in the follow- 
ing section. 
Persons arrest- Sec. 8. That every person arrested by warrant for any offence, 
brought before where no other provision is made for his examination thereon, 
ised warrant, shall be brought before the magistrate who issued the warrant, 
or, if he be absent or unable to attend, before some other mag- 
Return of war- istrate of the same county; and the warrant, with the proper 
return thereon, signed by the person who made the arrest, shall 
be delivered to the magistrate. 


Magistratemay SEC, 9. That any magistrate may adjourn an examination or 
ition, trial pending before himself, from time to time, as occasion shall 
require, not exceeding ten days at one time, without the consent 
of the defendant or person charged, and to the same or a differ- 


ent place in the county, as he shall think proper; and in such 
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case, if the party! is charged with a capital offence, he shall be 
committed in the! mean time; otherwise he may be récognized Ma recognise 


persons to ap- - 


in a sum and with sureties to the satisfaction of the magis-.pearforfarther 
trate, for his appearance for such further examination; and ` 
` for want of such recognizance,-hè shall be committed to prison. 


Sec. 10. That, |if the person so recognized shall not appear When person 
before the magistrate at the time appointed for such further ex- to mapon ni 
amination, according to the condition of such recognizance, the 
magistrate shall record the default, and shall certify the recog- 
nizance, with the record of such default, to the Probate Court, 
and like proceedings shall be had thereon as upon the breach of 


the condition of a recognizance for appearance before that court. 


Seo. 11. That, when such person shall fail to recognize, he when such 
shall be committed|to prison by an order under the hand of the Bittorceecnize 
magistrate, stating, concisely that he is committed for further ^ 
examination on a future day, to be named in the order; and on 
the day appointed, he may be brought before the magistrate by 
his verbal order e same officer by whom he was committed, 
or by an order in writing to a different person. ` 

Sec. 12. That the magistrate before whom any person is Witnesses for 
brought, upon a charge of having committed an offence, shall, the prosecution 
as soon as may be,jexamine the complaint and the witnesses to 
support the prosecution, on oath, in the presence of the party 
charged, in relation to any matters connected with such charge, 
which may be deemed pertinent. 

SEC. 18. That, after the testimony to support the prosecution, Witnesses for 
the witnesses for the prisoner, if he have any, shall be sworn s prisoner, 
and examined, and he may be assisted by counsel in such éxam- — 
ination, and also in the cross-examination of the witnesses in  . 
support of the prosecution. 

Src. 14. That the magistrate, while examining any witness, Magistrato may 
may, at his discretion, exclude from the place of ‘examination sestrom the, 

. . . examination of 
all the other witnesses; he may also, if requested or if he see witnesses. 
cause, direct the witnesses for or against the prisoner to be kept < 
separate, so that they cannot converse with each other, until they - 
shall have heen examined. 

Sec. 15. That the testimony of the witnesses examined shall Testimony 

n . . qe gs shall-be redug- 
| be reduced to writing by the magistrate, or under his direction, ed to writing & - 
[ when he shall think it necessary, and shall be signed by the wit- quired, S 
nesses, if required by: the magistrate. 
| Seo. 16, That, if it shall appear to the magistrate, upon the rt no offence is 
| whole examination, that no offence has been committed, or that ?'"*"* 
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Discharge of there is not probable cause for charging the prisoner with the 
offence, he shall be discharged. 


In. In reference ta - Src. 17. That persons charged with an offence punishable 


with death, shall not be admitted to bail, when the proof is evi- 
dent or the presumption great; but for all other offences, bail 
may be taken in such sum as, in the opinion of the magistrate, 
will sécure the appearance of the person charged with the offence 


at the court where such person is to be tried. 
Bail received Sec. 18. That, if it shall appear that an offence has been 


ent t committed, and that there is probable cause to believe the pris- 
ici oner guilty, and if the offence be bailable by the magistrate, and 


-the prisoner offer sufficient bail, it shall be taken and the prisoner 
discharged ; but if no sufficient bail he offered, or the offence be 
not bailable by the magistrate, the prisoner shall be committed 

for trial. 
Magistrate may SEC. 19. That, when the prisoner is admitted to bail, or com- 
Pyrecogmsance mitted by the magistrate, he shall also bind by recognizance such 
witnesses against the prisoner as he shall deem material, to ap- 
pear and testify at the next court haying cognizance of. the 


offence, and in which the prisoner shall be held to answer. 
May order wit- — SEC. 20. That, if the magistrate shall be satisfied that there 


eei UR is good cause to beliere that any such witness will not perform 

with surety. 
the condition of his recognizance unless other security be given, 
such magistrate may order the witness to enter into a recogni- 
zance, with such sureties as may be deemed necessary for his 
appearance at court. 

Recognizance SEC. 21. That, when any married woman or minor is a mate- 

of women an 

minors as wit- rial witness, any other person may be allowed to recognize for 
the appearance of such witness, or the magistrate may, in his 
discretion, take the recognizance of such married woman or 
minor, in a sum not exceeding fifty dollars, which shall be valid 
and binding in law, notwithstanding the disability of coverture 
or minority. 

Witness may be SEC. 22. That all witnesses required to recognize, either with 

prison, or without sureties, shall, if they refuse, be committed to prison 
by the magistrate, there to remain until they comply with such 


order, or be otherwise discharged according to law. 
Judge of cours SEO. £9. That any judge of a court of record, on application 


of record m 

admit tobail. “of any prisoner committed for a bailable offence, may inquire 
into the case and admit such prisoner to bail; and any person 
committed for not finding sufficient sureties to recognize for him, 


may be admitted to bail by either of said judges. 


* 
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Sro. 24. That any magistrate to whom complaint is made, or A magistrate 
before whom any prisoner is brought, may associate with him- other magis- 
self one.or more magistrates of the same county, and they may himself. 
together execute thé powers and duties before mentioned ; butne x, fees allowed 
- fees shall be taxed for such associates. 


Sec. 25. That all examinations and recognizances, taken by ERE 
any magistrate, in pursuance of the provisions of this chapter, zaneos must be 
shall be certified and returned by him to the county attorney or tarned to 
the clerk of the court before which the party charged is bound to 
appear, on or before the first day of the sitting thereof; and if 
such magistrate shall neglect or refuse to return the same, he 

à : Penalty for neg- 
may be compelled forthwith, by rule of court, and in case of lect. [ 
disobedience, may he proceeded against, by attachment, as for 
contempt. : ; $ 

Sec. 26. That, when any person shall be committed to prison, When party in- 

` jured can have 
or shall be under recognizance to any charge of assault and bat- a remedy 


tery, or other misdemeanor, for which the party injured may exceptin cases 


ously, or with intent to commit & felony, if the party injured jud, anan 
shall appear before the magistrate who made the commitment or 
took the recognizande, and acknowledge in writing that he has 
received satisfaction! for the injury, the magistrate may, at his 
discretion, on. payment of all the costs which haye accrued, dis- 
charge the recognizance, or supercede the commitment by an 
| order under his hands, and may also discharge all recognizances ^ ~ 
Í and supercede the commitment of all witnesses in the case. 
B Sec. 27. That every such order of the magistrate, discharging Orders of mag- 
the recognizance of the party or witnesses, shall be filed in the chara por- 
| office of the clerk, before the sitting of the court before which fled ke. = 
| they are bound to appear; and every order superceding the com- MENOS 
| mitment of the party charged, or any witnesses, shall be deliv- 
Í ered to the keeper of, the jail in which he is confined, who shall 
forthwith discharge him ; and every such order, if so filed and 
E delivered, and not otherwise, shall forever bar all remedy by civil 
B action for such injury. 
Sec. 28. That, when any person under recognizance in any Veooseding a 
E criminal prosecution, either to appear and answer or to prosecute sce is forfeit- 
| an'appesl, or to testify in any court, shall fail to perform the ° 
B condition of such recognizance, his default shall be recorded, 
E and process shall be issued against the persons bound by the 
recognizance, or such) of them as the prosecuting officer ‘shall 


mitted by or upon n sheriff or other officer of justice, or riot- 2p application 


p ^r 


w 


„KOCE, 
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f Ta Suc. 29. That any surety in such recoghizahce may, by leave 
by paying the of the court, after default, and either before or after the process 
which he was has. been issued against him, pay to the county treasurer, or to 
^ the clerk of the court, the amount for which he was bound as 
surety, with such costs as the court shall direct and be Rerpen 

forever discharged. ' 
When actiona SEC. 90. That, when any action is sila in the name of the 


PEER the Territory of Kansas, against a principal or surety in any recog- 


palor surety. nizance entered into either by a ‘party or a witness im any crimi- 
nal prosecution, and the penalty of such tecognizance shall be 
aries adjudged forfeited, the court may, on application of any party 
alty. P" defendant, remit any part or the whole of such penalty, and may 
render judgment thereon for the Territory, aeeordmg to the cir- 
cumstances of the case and the situation of the party, and upon 
such terms and conditions as to such court shall seem just and 
reasonable. 
Nosction meh kc. 31. That no such action, brought on a recognizance, as 
ede e all be mentioned in the preceding section, shall be barred or defeated, 
feated for any nor shall judgment thereon be arrested by reason of any neglect 
or oinission to note or record the default of any principal or 
surety, at the term when such default shall happen, nor by 
reason of any such defect in the form of the recognizance, if it — 
sufficiently appear from the tenor thereof at what court the party 
or witness was bound to appear, and that the court or magistrate 
before whom it was taken, was authorized by law to require and 
take such reeognizance. 


ARTICLE IV. 

GRAND JURY. 
Foreman of Sec. 1. That the court appoints the foreman of the 
"grand jury. : T - 
grand jury, and may remove him for cause. The foreman is 

authorized to administer all necessary oaths to witnesses. 

Grandjurymay Syo, 2. That, whenever the grand jury is dismissed, be- 
ikssod before fore the final adjournment, they may be summoned to attend 


adjournment. 


Number maybe again at the same term, if necessary. If a full jury do not 
gompletedirom attend, the number may be completed from the bystanders.. 
Oath of jurors. — Sgo. 3. That each juror must’ take the usual oath. The 
Court must n° court must plainly instruct them as to their duty. An indict- 
Indietments— ment may be found by any twelve. It must be endorsed. by the 
ow found. . : me 
foreman, ‘ A true bill.—A. B., Foreman,” returned into open 
court, and filed by the clerk. 
Indietments- — SEC. 4. That each indictment must. be. signed by the pros- 
how signed. 
ecuting attorney, and when the grand jury return any indict- 
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"ment into court, the judge must examine it, and if the foreman Duty of court 
‘has neglected to endorse it ‘‘ A-true bill,” with his name signed signed, 
‘thereto, or if the prosecuting attorney has neglected to sign 
‘his name, the court must cause the foreman to indorse, or the 
prosecuting attorney to sign it, as the case may require, in the 
presence of the jury. 

Suc. 5. That, where an indictment is presented by the grand Names of wit- 

nesses endorsed 

jury, the names (of all the material witnesses must be indorsed on indictment. 
upon the indictment; but other witnesses may afterwards be 
subpeenaed by th "Territory ; but unless the names of such wit- 
nesses be indorséd on the indictment, no continuance shall be 
- £ranted to the Térritory on account of the absence of any wit- 
“ness. whose name is not thus endorsed. 


ARTICLE V. t 
ARREST AND RECOGNIZANCE., 


Sec. 1. That, when an indictment is found or an affidavit hust taa T 

filed, the court may direct the clerk to issue a warrant, re- Younat on in- 
turnable forthwith ; ‘if no order is made, the clerk must issue a 

-warrant upon all indictments or affillents [affiants] within twenty 

-days aftér the close of the term; the clerk at the same time must ‘Summona of 

-issue a summons for the witnesses. 


Seo. 2. That the warrant issues to the sheriff of the coun- Warrantsto 
-ty where the indictment is filed, unless the prosecuting at- whompisened. 
“torney directs the warrant to be issued to some other county. ' 

` Warrants may issue to different counties at the same time. The Duty of sheriff. 
: sheriff must execute the warrant, and serve the summons imme- 

- diately upon being delivered to him. 

Sec. 3. That all offences are bailable by sufficient sureties, Bailable of- 
except murder and treason, when the proof is evident or the ° 
presumption strong. 

Sec. 4. That the court, at each term, must order the amount Amountofbail, 
"in which persons charged by indictment are to be held to by whom faod. 
bail, and the clerk must indorse the amount on the warrant; 
if no order fixing the amount of bail has been made, the sheriff 
“may present the warrant to the judge of the court, and such 
, judge must thereupon indorse the amount of bail to be required ; 
or if there is no such judge in the county, the clerk may fix the i 
amount of bail. | 


Sec. 5. That when writs of attachment are returnable after 
the close of the term, the court must direct the amount of bail 
„to be required of the defendant. 
2 
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show authority 


Powers of offi- 


cer in case of 
flight or resis- 
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When arrest 
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cape and res- 
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SEC. 6. That arrest is the taking a person -into custody, that 
he may be held to answer for a public offense. 

Sec. T. That an arrest is made by an actual restraint of the 
person of the defendant or by! his submission to the custody of 
officers. 

Szo. 8. That the officer must inform the defendant that he 
acts under authority of a warrant, and must also show the 
warrant if required. | 

SEO. 9. That if, after notice of the intention to arrest the 
defendant, he either flee or forcibly resist, the officer may use all 
necessary means to effect the arrest. 


Sro. 10. That an arrest may be made on. any day, or at 
any time of the day or night. If a person arrested escape or 
be rescued, the person from whose custody he made his escape, 
or was rescued, may immediately pursue and retake him, at any 
time and within any place in the Territory. To retake the per- 
son escaping or rescued, the person pursuing has the same power 
to command assistance as is given in cases of arrest. 


Sec. 11. That recognizances in criminal proceedings, may be 
taken in open court and entered on the order book. 


Sec. 12. That any officer autherized-to execute a warrant 
in a criminal action, may take the recognizance and approve 
the bail; he may administer an oath and examine the bail as to 
its sutliciency. 

Src. 18, That every recognizance taken by any peace offi- 
cer, must be certified by him forthwith, to the clerk of the 
court to which the defendant is recognized. The clerk must 
thereupon record the recognizance in the order book, and from 
the time of filing, it has- the same effect as if taken in open 
court. MEN l 

SEC. 14. That the defendant may, in the place of giving 


bail, deposit with the clerk of the court to which the defen- 


dant is held to answer, the sum of money mentioned in the 
order and upon delivering to the sheriff the certificate oF Sepp 
he must be discharged from custody. 
Src. 15. That when any person is committed for an offence, 
and the amount of bail is’ specified. in the warrant of com- 
mitment, the sheriff may take the recognizance and approve.the 
bail. 
SEC. 16. That, when any person is indicted for murder, the 
court’ in which the indictment is found, upon motion or, in 
yacation, the judge thereof, upon application by writ of habeas 
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corpus, may admit the defendant to bail when it appears upon 
examination that he is entitled to be let to bail. 

Suc. 1T. That when a bail desires to surrender his principal 
he may produce ià copy of the recognizance from.the clerk, 
by virtue of whidh the bail or any person authorized by him, 
may take the principal in any county within the Territory. 

Sec. 18. That ithe bail, at any time before final judgment 
against him upon a forfeited recognizance, may surrender, his 
principal in open court, or to the sheriff, and upon the payment 
of all costs, may thereupon be discharged. from any further lia- 
bility upon the recognizance. l . 

SEc. 19. That the bail must deliver a certified copy of the 
recognizance to the sheriff, with the principal; and the sher- 
iff must accept thé surrender of the principal and acknowledge it 
in writing. l 

Sec. 20. That any defendant so surrendered, may give other 
bail or remain in custody until discharged by due course of law. 

SEO. 21. That it without sufficient excuse, the defendant neg- 
lect to appear for trial or judgment, or upon any other occa- 
sion, when his presence in court may be lawfully required accord- 
ing to the condition of his recognizance, the court must direct the 


fact to be entered upon its minutes, and the recognizance of bail. 


or money deposited as bail, as the case may be, is thereupon 
forfeited. EC l l " 

Sec. 22. That the prosecuting attorney may at any time after 
the adjournment of the court, proceed by action against the bail 
upon the recognizance. Said action shall be governed by the 
rules of civil pleading, so far as applicable. : 

Sec. 23. Thatino action upon a recognizance may be de- 
feated for any defect of form or any omission of recital, con- 
dition or undertaking thereon, or neglect of the clerk to endorse 
or record it, but the recognizors are bound thereby to the full 
extent specified therein. A recognizance may be recorded after 
execution that 


Src, 24. "That|any recognizance forfeited by the prisoner is 
collectable upon execution, although he is afterwards arrested 
on the original charge,-unless remitted by the court for cause 
shown. 204 i 


ARTICLE VI. 


| PLEADING.. - 
Sec. 1. That in eriminal prosecutions must bein the name 
of the Territory of Kansas. = 
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Sec. 2. That the forms of pleading in criminal actions, 
and the rules by which the sufficiency of pleading is to be 
determined, are those herein described. : 

First pleading. SEO. 3. That the first pleading on the part of the Territory, 
is either an affidavit or indictment. 


s Whatanafi- Sxc. 4. That the indictment or affidavit must contain, 1. The 
. ment must title of the action specifying the name of the court to which the 
' indictment or affidavit is presented, and the names of the parties. 


2. A statement of the facts constituting the offence, in plain 
and concise language, without repetition. 
Must be certain Sec. 5. That the indictment or affidavit must be direct and 
Partrand the certain, as it regards the party and the offence charged. 


Time of come SEa. 6. That the precise time of the commission of an of- 

offence not ne- fence need not be stated in the indictment or affidavit; but it 

dictment. is sufficient if shown to have been within the statute of limita- 
tions, except where the time is an indispensable ingredient in 
the offence. 


: Indictments in SEC. T. That in an indictment for an offence committed in 
Fences against relation to property, it is sufficient to state the name of any one, 
of Pone: to b to be or names of several or joint owners. 

Construction — SEO. 8. That the words used in an indictment must be con- 
dictments. — gtrued in their usual acceptation in common language, except 


words and phrases defined by law, which are to be SORRUOT 


E . _ according to their legal meaning. 
J Same. Sc. 9. That words used in the statutes to define a public 
" offence, need not be strictly pursued, but other words conveying 
li ` the same meaning may be used. 
B, Manneroffind- — SEO. 10. That the indictment or affidavit is sufficient, if 
i Me. it ean be understood therefrom: 1. That the indietment was 


found by the grand jury of the county, or the affidavit presented 
by the prosecuting attorney, in the county or district in which 
the court is held. 2. That the defendant is named or described 
in an indictment, as a person whose name is unknown to the 
grand jurors, or in an information to the prosecuting attorney. 
2 8. That the offence was committed within the jurisdiction of the 
pes court, or is triable therein. 4. That the offence charged is clear- 
set ly set forth, in plain and concise language, without repetition. 
E And, 5. That the offence charged is stated with such a degree of 
^ certainty that the court may pronounce judgment upon a con- 
vietion according to the riglit of the case. 

Defects for Seo. 11. That no indictment or information may be quashed 

which indic: i SH . 
or set aside for any of the following defects; 1. For a mis- 


m. 
l 
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take in the name of the court or county in the title thereof. 2. ments shall not 
For the want of an allegation of the time or place of any mate- st aside. 
rial fact, when the venue and time have once been stated in the 
indictment or information. 3. That dates and numbers are 
‘represented by figures., 4. For an omission of any of the fol- 
lowing allegations, viz: ** With force and arms," *' contrary to 
the form of the statute,” or, ‘ against the peace and dignity of 
the Territory of Kansas.” 5. For an omission to allege that 
the grand jurors were impanelled, sworn or charged. 6. For any 
surplus age or repugnant allegation, when there is sufficient 
matter alleged to ihdicate the crime and person charged. Nor, 
T. For any other defect or imperfection which does not tend to 
the prejudice of the aunatariant right of the defendant upon the 
merit. | 
SEC. 12. That neither presumptions of law nor matters of Presum umptions , 
which judicial notice is taken, need be stated in an indictment or aeenmry in ae 
affidavit. | 

Sec. 18. That in pleading a judgment or other determination Pleading a 
of a court or officer of special jurisdiction, it is sufficient to al- = 
lege generally that the judgment or determination was duly 
made or had before such court or officer, but the facts constitut- 
ing the jurisdiction must be established on trial. 

Seo. 14. That " pleading a private statute ora right derived meh: ap pri- 
therefrom, it is sufficient to refer to the statute by its title and 
the day of its approval, and the court must take notice thereof. 

Src. 15. That upon an indictment against several defendants, One or more 
any one or more may be convicted or acquitted. i 


Suc. 16. That any person who counsels, aids, or abets in the Persons who 
commission of any offence, may be charged, tried and convicted m may be ined 
in the same manner as if he were a principal. and covioied 

Sec. 17. That an accessory after the fact to the commission en ory after 
of a felony, may he indicted, tried and punished, though the "hefec 
principal be neither, indicted or tried. 

Sec. 18. That every indictment must be recorded by the clerk Indictments 
during the term at which the same is found, in a book to be kept record ded, "oen 
for that purpose; the judge must compare the record with the 
original indictments, and certify the correctness thereof. In 
case the original indictment is lost or destroyed, the defendant 
may be tried upon a copy taken from the récord and certified 
by the clerk, without any delay from that cause. 

Sec. 19. Thet i in case of the loss or destruction of an affida- p, case of loss- 


vit, the prosecuting attorney- may file in court another affidavit, 9f ad niaaa 


E 
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and the prosecution shall proceed and trial be had without any 


delay from that cause. 
Indictments Sec. 20. That indictments aul affidavits against persons not 


by wh yj 
by whem per- ^in custody, or who have not given bail, and the records of such 


spected. indictments are in. the custody of the clerk, and cannot be in- 
spected by any person except the court, the clerk and his deputy, 
and prosecuting attorney, until after the arrest of the defendant. 


esr Src. 21. That no grand juror, prosecuting attorney, clerk, 


disclose the , judge or other officer, can disclose the fact that an indictment is: 


HUMUS found or affidavit filed, unti! the. defendant has been arrested, 


oun 
except any diselósure that may be necessarily incident to the 


issue and service of a warrant to arrest the defendant. A viola- 
tion of this and the next preceding section is punishable as a 


contempt. 


Indictment for! Spo, 22. That upon-an indictment for an offence consisting 


sisting of difer- of different degrees, the jury may find the defendant not guilty 


fendant gulls of the degree charged in the indictment, and guilty of any de- 


ot any deer i» the gree inferior thereto, or of an attempt to commit the offence. 


degree foun 


intheindict- — SEO. 28. That in all other cases the defendant may be found 
f guilty of an offence, the commission of which is necessarily 


included in that with which he is charged in the indictment. 
Countsformur Spo, 24. That counts for murder in the first and second 
ster mane” degree, and for manslaughter, may be joined in the same indict- 
ponent Ge’ ment; and on the trial the defendant may b be convicted of either. 


ea offence, 
. ARTICLE VII. 
PLACE OF TRIAL AND OHANGE OF VENUE. 
All criminal Sec. 1. That every criminal action must be tried in the coun- 


tions tried in 
county where ty where instituted, except when otherwise provided in this Act. 


ihe defendant SEC, 2. That the defendant may | show to the court by affida- 
ihe court that vit, that he believes he cannot receive a fair trial, owing to the 
ceive a fair — prejudice of the judge, or to excitement or prejudice against the 

defendant in the county or some part thereof, and demand to be 


‘tried by disinterested triers. 


When objec- Sec. 3. That when the objection is to the judge in an action 
tien is to the 
judge. pending in the Probate Court, the action may be transferred to 


the Probate Court of: an adjoining county and tried therein. 
When the afi- . SEO. 4. That when the affidavit is founded upon excitement 


davit is foun 
ed upon exelle- or prejudice in the county against the defendant, the court 
dice cance may, in its discretion, grant a change of venue. to the most 


change of Ye- convenient  ~nty. The clerk must thereupon make a tran- 


f 
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script of the proceedings'and order of court, and having sealed 
up the same with the original papers, deliver them to the 
sheriff, who, must, without delay, deposit them in the clerk's 
office of the proper county, and make his return accordingly, 

Sxc. 5., That the jurisdiction of the latter court is complete, Thecausemust 
and the cause, must be docketed and Band for trial at the first term, of latter 
term. ` 


* & 


| 
| 
| ARTICLE VIII. 


IMPANELLING THE JURY. 


SEC. 1. That when a jury trial is demanded, the hent Mun mial 
shall call a jury in the manner prescribed by law or as. directed shee oa ME 
by the court. Any person who may solicit or attempt to in- 
fluence the sheriff to put him or' another person on the jury, shall 
be punished by imprisonment as for a contempt. If any person Auensing she: 
is placed on the jury by such request, it shall be good cause i a aceon 
challenge or new trial. 

Szo. 2. That in prosecutions for capital offences, the de- Defendant may 
_ fendant may challenge peremptorily twenty Jurors ; ; in progecu- br 
tions for offences punishable'by imprisonment in the Territorial 
prison, ten jurors’; in other prosecutions, three jurors; when 
several defendants are tried together, they must join in their 
challenges. . ° 

Suc. 3. That the prosecuting attorney, in capital cases, {resccuine at- 


} 


E 


challenge six $i 


may challenge peremptorily, six jurors; in other cases three jurors. 
jurors. 


Sec. 4. That nd alien may be called as a juror. No alien asjur- 


or. 
So. 5. That, when the j jurors are called, each may be ex- ler and 
competent 
amined on oath by either party, whether hé' has formed or'jurors. 
expressed an opinion of guilt or innocence of the defendant, and 
upon such examination and other questions put by leave, the court 
may determine upon the competency of the juror. ‘ Any juror is 
incompetent who has formed or expressed an opinion of the guilt: . 


or innocence of the defendant. 
Suc. 6. That ifj the offence charged, be punishable with Persons having 


conscientious 


death, any person ,entertaining such conscientious opinions as He 


would preclude his pace the defendant guilty, shall not vere jurors. 
as a juror. 


Szo. T. That tlie defendant and prosecuting attorney; with The trial may 
the assent of the court, may submit the trial to the court, “ex- ‘fo the ooutis 


cept in ‘capital cases; ; all other trials must be by jury. 
| 
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ARTICLE IX. 
WITNESSES. 
Witnessescom- 


pelledtoappear SEC. 1. That witnesses may be compelled to attend and. 
and testify. testify before the grand jury; and witnesses on behalf of the 

Territory or of the defendant, in a criminal prosecution, may be 
, compelled to attend and testify in open court, if they: have been 
subpoenaed, without their fees being first paid or tendered, unless. 
otherwise provided by law. The court may recognize witnesses 
with or without surety, to attend and testify at the same or next. 
Serm. 


. füesubpenas 0o. 2. "That the clerk shall, at the time of issuing a war- 


rant fo tie defendant, issue a subpoena for all the witnesses. . 
whose namos are indorsed on the indictment, and any others re-- 


quired.« 
Witnesses Suc. 3. That any person called as a witness to testify 
for ga iron ts against another for gaming, is a competent witness to prove the: 


tinsach Offence, although he.may have been concerned as a party, and is 
compeiled to testify as other witnesses, but he shall not be liable 
to indictment or punishment in any such case. 


Persons who. — Suo. 4. That the following persons are competent wit- 
nesses. nesses: First, all persons who are competent to testify in civil 
actions. Sect 1, the party injured by the offence committed. 

Third, accompli e, when they consent to testify. 
Wilnogses nec- SEC. 5. That persons of skill may be called to prove the. 
notes, bills, Ao, &c., genuineness of a note, bill, draft or certificate of deposit ; but 
= os three witnesses at least, shall be required to prove the fact, ex- 
cept in the case of a larceny thereof. The single evidence of the 
cushier of the bank purporting to have issued the same, may be 

received as sufficient. 


Depositions of: Sec. 6. That the defendant may, by leaye of court, take the 
The out of the deposition of witnesses residing out of the Territory, to be read 
"m on the trial ; but before leave is given, the defendant must enter 
of record his consent, that the depositions of witnesses residing 
out of the Territory, may be taken and read on behalf of the 
Territory, relative to the same matter; and the defendant, may 
on the same terms by leave of court or by notice to the prosecut- 

ing attorney, take the deposition of any witness conditionally. 
Confession of. of Sec. T. That the confession of, a, defendant, made under in- 
enaeevidenee dictment with all the circumstances may be given in evidence 
PS against him, except when made under the influence of fear pro- 
duced by threats ; but a confession made under inducementis not 


peel 
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mee 


sufficient to warrant a conviction, without corroborating testi- Exceptions. 
mony. 


say XC 2 ^ 


p————— 


Sea. 1. That no person Ene for any offence punishable fated must be 


by death or confinement ım the Territorial prison or in the P'*entstizial 
county jail, shall be tried, unless personaly i during the 
trial. 
Sec. 2. That no person prosecuted for any offence punishable Same. 
by a fine only, shall be tried without being personally present, 
unless some responsible person, approved by the court, undertakes 
to be bail for stay, of execution, and payment for fine and costs, 
that may be assessed against the defendant. ` Such undertaking 
must be in writing, and is as effective as if entered after judg- - 
ment. 
Sec. 3. That the defendant is arraigned by reading to him Howsrraigned, 
the indictment, and requiring him to plead thereto. The court 
may, for cause shown, grant a reasonable time to answer the in- 
dictment. | 
Sec. 4. That in all criminal prosecutions, the defendant may groseniious 
plead the general/issue orally, which shall bej4atered on the pi plead i ead iste 
minutes of the court, and under it every matterg4f defence may ° 
be proved. 
Sec. 5. That ifia defendant refuse to plead to an indictment fideleadantre: 
or affidavit, a plea of not guilty must ‘be entered by the court sn indioiment 


? ples ofnot guil- 
and the trial proceed. ty entered. 


Suc. 6. That ifa defendant be indicted by a wrong name, une It defendant be 
less he declare his true name before pleading, he shall be pro- wrongname. 
ceeded against by the name in the indictment. 

Sso. T. That if he alleges that another name is his true name, If he all 
it must be entered in the minutes of the court, and the subsequent his truo ‘Mane. 
proceedings on the! indictment, may be had against him by that * HS 
name, referring also to the name by which he is indicted. 

Sec. 8. That the court may quash an indictment, on motion Court may 
when it appears upon its face, either: First, that the grand di dime, ' 
jury had no legal authority to inquire into the offence charged. 

Second, That the facis, stated do not constitute a public offence. 
Third,.that the indictment contains any matter which if true, 
would constitute a legal justification of the offence charged or 


other legal bar to the prosecution. 
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- Src: 9. That no indictment shall be non’ (nolle) prossed 
except by order of the court, on motion. 

SEO. 10. That jury being empanelled and sworn, the trial may 
proceed in the following order. First, the prosecuting attorney 
must state the case, and offer the evidence in support of the 

"prosecution. Second, the defendant or his counsel, may then 
state his defence and offer evidence in support thereof. Third, 
the parties may then respectively offer rebutting testimony only, 
unless the court, for good reason in furtherance of justice, per- 
mit them to offer evidence upon their original case. .Fourth, 
when the evidence is concluded, unless the case is submitted with- 
out argument, the counsel for the Territory shall make the open- 
ing argument, the counsel for the defendant or defendants, shall 
follow, and the counsel for the Territory shall conclude the argu- 
ment. Fifth, the court must then charge the jury.. 

Defendantis Suc. 11. That a defendant is presumed to be innocent until 


presumed inno- 


cent antil con- the contrary is proved. When there iña reasonable doubt, 


Acquitted on — whether his guilt is satisfactorily shown, he must be acquitted. 
monly: When there is a reasonable doubt, in which of two or more de- 
grees of an offence he is guilty, he may be convicted of the 


- lowest degree only. 


Order of trial. 


Defendants Suc. 12. That when two or more defendants are indicted joint- 
tried separate- 
h. dy, any defendant requiring it, must be tried separately. 


Onedefendant ^ SEC. 19. That, when two or more persons are included in one 
charged and prosecution, the court may at any time, before the defendant has 
witness, gone into his defence, direct any defendant to be discharged, that 
he may be a witness for the Territory; a defendant may also, 
when there is not sufficient evidence to put him on his defence, 
at any time before the evidence is closed be discharged by the 
court for the purpose of giving testimony ‘for’ a co-defendant. 
The order of discharge is a bar to another prosecution for the 
same’ offence. : 


When mistake — SEC. 14. That when it appears, at any time before verdict or 
bas beerrmade 


pe Arpe e judgment, that a mistake has been made in charging the proper 


roceeding. ^ offence, the defendant shall not be discharged, if there appears 
good cause to detain him in custody ; but the court must recog- 
nize him to answer to the offence, and if necessary, recognize the 
witnesses to appear and testify. au 


Whon it ap- | ' Suc. 15. That, when it appears at any time before verdict or 
Eiprorecuted in judgment, that the defendant is prosecuted in a county not háv- 
having juris! ing jurisdiction, the court may order the venue of the indictment 


Proceeding. to be corrected, and direct that all the papers and proceedings be 
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certified to the proper court of the proper county, and recognize 
the defendant EE to appear at such court, on the first 
day of the next term thereof, and the prosecution shall proceed 
in the latter court in the same manner as [if] it had been there 
"commenced. ` | 

Sec. 16. That, when a jury has been empanelled in either case erie 
contemplated in the two last preceeding sections, such jury may mayhem” 
be discharged without prejudice to the prosecution. ae 

“Sec. 17. That yhen the defendant has been convicted or ac- Magn indict: 

quitted upon an indictment for an offence consisting of different e S 
degrees, the conviction or acquittal shall be a bar to another in- 
dictment for the offence charged in the former or for any lower 


degree‘ of that offence, or for an offence necessarily included 


therein. 
Sec. 18. That ifa juror have personal knowledge of any fact I2jurorhes 


material to the cause, he must declare it to the court, and not to $novledse of a 


his fellow jurors out of court ; if a juror declare a fact material Qus paste 
to the cause to hisifellow jurors, without, the knowledge of the Sound mot 


court and defendant, he may be punished as for a contempt. 


Szo. 19. That when the jurors are permitted to separate, after Whenjurors 


being impanneled, land at each adjournment, they must be ad- Separate, not to 


monished by the court that it is their duty not to converse among ferepee to the 
themselves, nor nm others to converse with them, on any sub- 

ject connected wit | the trial, or to form or express any opinion 

thereon, until the cause is finally subinitted to them. 

Suc. 20. That the judge must charge the jury in writing when anneron ry 
either party request it, and the charge shall be filed among the "emdee. 
papers of the cause. In charging the jury, he must state to them 
all matters of law which are necessary for their information in 
giving their verdict. If he presents the facts of the case, he 
must inform the jury that they are exclusive judges of all ques- 
tions of fact. : 


SEO. 21. That »" hearing the charge, the Jury may either Jury may de- 


cide in court or 
decide in court or retire for deliberation. They may. retire un- ttre 
der the charge of an officer, sworn to keep them together. in some 
private and convénient place, without food, except such as the puty ot officer 
court shall order, and not permit any person to speak or com- jure? of 
municate with them, nor do so himself, unless by order of the 
court, or to ask them whether they have agreed upon their verdict, 
and return them into court or when ordered by the court. The 
officer shall not communicate to any person the state of their de- 


liberations. 
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When verdict Sec, 22. That when the jury have agreed upon their verdict, 


they must be conducted into court, by the officer having them in 
charge. Their names must then be called, and if all appear, their 
verdict must be rendered in open court. If all donot appear the 
rest must be discharged without giving a verdict, and the cause 
must be tried again at the same or next term. 
oe Seo. 23. That when the defendant is found guilty, the jury 
rfineinthe must state in their verdict the amount of fine, and the punish- 
ment to be inflicted. 
bis guilt... Sec. 24. That when the defendant is found guilty, the court 
der judgment. shall render judgment accordingly, and the defendant shall be 
liable for'all costs, unless the court or jury trying the cause ex- 
pressly find otherwise. 


Proceeding. 


ARTICLE XI. 
EXOEPTIONS. 

Exceptions’ | l Sec. 1. That on the trial of a criminal prosecution, excep- 
tions may be taken by the defendant to any decision of the court 
upon a matter of law, by which his substantial rights are preju- 

i diced. 

Freseefingein Sino, 2. That the prosecuting attorney may except to any 
opinion of the court during the prosecution of any cause, and 
reserve the point of law, for the decision of the Supreme Court. 
The bill of exceptions must state clearly so much of the record 
and proceedings as may be necessary, for a fair statement of the 
question reserved. In case of the acquittal of the defendant, the 
prosecuting attorney may take the reserved case to the Supreme 
Court upon an appeal, at any time within one year. The Su- 
preme court is not authorized to reverse the judgment upon such 
appeal, but only to pronounce an opinion upon the correctness 
of the decision of the court below. The opinion of the Supreme 
Court shall be binding upon the inferior courts, and shall be a 

. uniform rule of decision therein. When the decision of the court 
below, the opinion of the Supreme Court shall be binding upon’ 
the inferior courts, and shall be a uniform rule of decision there- 
in. When the decision of the court below is decided to be erron- 
eous, the appeller must pay the costs of the appeal. 

Bb gehen Sec. 3. That all bills of exception in a criminal prosecution, 

must be made out and presented to the judge at the time of the: 

trial, or within such time thereafter during the term as the court 
may allow, signed by the judge and filed by the clerk. The ex- 
ception must be taken at the time of the decision. 
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Sec. 4. That he bill of exceptions must contain so much of Biot een. 
the evidence only, as is necessary to present the question of law tions. 
upon which the exceptions were taken. 


ARTICLE XII. ' 
JUDGMENT AND EXECUTION. 


Szo. 1. That after verdict of guilty, or finding of the court, After verdict of 
against the defendant, if the judgment be not arrested or a new Mustpronounce 


judgment. 
trial granted, the court must pronounce judgment. 


Seo. 2. That for the purpose of judgment, if the conviction Defendant to 
be for an offence punishable by imprisonment, the defendant must - 

be personally present ; if for a fine only, he must be personally 

present, or some responsible person must undertake for him to 


replevy the judgment and costs, judgment may then be rendered 
in his absence. 


Suc. 3. That when the defendant is convicted of any offence, Qficer to bring 


defendant be- 
if he be in custod f the court may direct the officer, in whose fop coart for 


judgment. 
eustody he is, to bring him before it for judgment. 


Sec. 4. That ifin any case the defendant is not present when Warrant mar 


be issued for 
his personal attendance is necessary, the court may order the his arrest if not 


clerk to issue a warrant, for his arrest, which may be served in 


any county in this Perritory, as a warrant, of arrest, in other 
eases. 


Sgc. 5. When the defendant appears for judgment, he must be Defendant mar. 
informed by the c yurt, of the verdict of the jury, and asked mentshould 


whether he have "y legal cause to-show why judgment should poner im, 
not be pronounced against him. 


Sec. 6. If no sufficient cause be alleged or appear to the court ERE ent 


why judgment should not be pronounced, it shall thereupon be itshall be ren- 
rendered. 


l Sec. T. When the defendant i is adjudged to pay any fine and When, gta 
eosts, the court shall order him to be committed to the jail of the Ao aurt maa 

B county, until the ea e are paid or replevied. Esc [2 

Src. 8. Upon a judgment for fine and costs, execution shall KXecuüonshall 


$ be issued against the property of the defendant, and returned in "5:94. 
Bi the same manner as in civil actions. 


Sec. 9. Any person imprisoned for failure to pay or replevy A2¥ person 
B any fine or costs, mi y be ordered to be discharged by the court, charged from 
E or by the judge of any court, after being imprisoned one day for °™*- 

M every fifty cents of the fine and costs, if. it appear by satisfactory 


| proof, that such person is unable to pay or replevy the same; 
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Conditions. but execution may issue against the property of the defendant as 
on other judgments. 


Defendant may — SEC. 10. Every defendant in a criminal action, against whom 
stay execution ’ . i 
forfine and A judgment has been rendered, may stay the execution for the 
[x days. fine assessed and costs, for ninety days from the rendition of the 
judgment, by entering replevin bail in like manner as is provided 
in civil actions ; the entry of réplevin bail has the same force as 


in civil ace. 


Death must be SEC. 11. The punishment of death prescribed by law must be 
byhanging. inflicted by hanging by the neck, at such time, not less than 
fifteen days after conviction, as the court may adjudge. 


Whenexeu- Suc. 12. When execution of such sentence is respited to a 
tion is respited 
o E farther day, by the Governor, the sheriff must note the same on 
da the warrant, and the defendant must be detained in custody untal 
Puy of sheriff, 
the day to which the respite is granted, at which time the sheriff, 


unless the judgment is reversed or the defendant pardoned, must 


mecs de 


ee ne m u Kt 


2 execute the sentence between the hours specified in the judgment, 
and return the warrant with the respite. 

Genter: of Sec. 18. That sentence of death shall be executed in some 

, esth executed | 5 Dn : i 
: insomeprivate private enclosure, as near to the jail as possible. The sheriff 
$ Persons who shall invite to be present at the execution, by at least three days 

res- * ` . n . 

* ont. notice, the prosecuting attorney, clerk of the court, together with 
T : iwo physicians and twelve reputable citizens, to be selected by 


him. He must also, at the request of the defendant, permit any 
minister of the gospel whom the defendant may name, and any 
JN ` l of his relatives, to attend the execution; and also such peace 


k officers as the sheriff may deem proper. No person other than 
* those mentioned in this section ean be present at the execution, 
bi. nor can any person under age be allowed to witness the same. 
M 
à Penit Sec. 14. That, when any person is convieted and sentenced 
om clerk must to imprisonment in the Territorial prison, the clerk must, without 
certify copy of 
judementto delay, certify, under. the seal of the court, a copy of the judg- 
$ sheriff: 
: ment to the sherif. 
A Duty of sherif. — SEC. 15. That the sheriff must, as soon as practicable, convey 
e the convict to the Territorial prison, and deliver him to the keeper 
de NS thereof, with the copy of the judgment, and take from the keeper 
P a receipt for the convict. 
ge d Sama. Szo. 16. That the sheriff, in conveying a convict to the Ter- 


ritorial prison, may demand the assistance of any sheriff, jailor 
or citizen, and the use of any jail, in any county through which 
he may pass, as occasion may require. 


É i 
ii 


` reasonable sum, to keep the peace for any time not exceeding : 
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Sec. 17. That, in case of a conviction for an offence not pun- Courtmay bind 
: .: > ANC di^ e , . adéfendants to 
ishable by death or imprisonment in’ the Territorial prison, in keep the peace. 
addition to the punishment required by law, the court may require i 


the defendant to enter into a recognizance, with surety, in a 


one year, or, in default thereof, to stand committed. 


SEC.:18. That the sheriff must return every process issued to Sheriff must i- 
him, with his doings endorsed-thereon.: i , endorsed, f 


ARTICLE XIII. 
NEW TRIAL.AND ARREST OF JUDGMENT. 
SEC. 1. A new trial is a re-examination of the issue, in the New trial. 
same court. i - 
SEC. 2. That the granting of a new trial places the parties Same. 
in the same position as i$ no trial had been had; the former 
verdict cannot be used or referred to either in the evidence or : 
argument. ; 
SEC. 3. That the court may grant a new trial for the fol- Courtmay m 
lowing causes, or any of them: 1. When the jury has received for causes. 
any evidence, papers or documents not authorized .by- the court, 
or the court has admitted illegal testimony, or for newly discov- 
ered evidence. 2.; When the jury has been separated, without 
leave of. the court, after retiring to deliberate upon their -ver- 
dict, or have been guilty, of any misconduct tending: to prevent 
a fair and due consideration of the case. 3; When the verdict 
has been decided by means other.than a fair expression of opin- 
ion on the part of all the jurors. 4. When the court has mis- 
directed the jury in a material matter of law. 5. When the - 
verdict is contrary to law or evidence ; but not more than two , 
new trials shall be granted for this cause alone. l a. 
Suc. 4. That the application for a new trial must be made ^PPlication. 
before judgment. 5 


Sec. 5. That a (motion in arrest of judgment-is an appli- RD TUN 
cation, on the partlof the defendant, that no judgment be ren- ation ean eo: 
dered. on a plea ot verdict of guilty, or finding of the court, may be granted 


? for causes. 

and may be granted by the court for either of the following 
causes: 1. That the grand jury who found the indictment had 
no legal authority to inquire into the offence charged, by reason 
of it not being within the jurisdiction of the court. 2. That 
the facts stated do-not constitute a public offence. . 

Sec, 6. The court may also, on its view of any of these de- 
fects, arrest the judgment without motion. , : | 


m 
“ar 
-38 
= 
A 
z 


CRIMINAL PROOEDURE. [Cu. 12. 


ARE 
z 
X] 


AO papaa 


Best of allow: Src. 7. The effect of allowing a motion in arrest of judg- 
arrest: of jude- ment is to place the defendant in the same situation in which he 


oet rpm 
y 
Mere icr 4 


i ; was before the indictment was found, Except in cases otherwise 
3 provided for. 

* a Suc. 8. When judgment is arrested in any case, and there is 
i ~> reasonable ground to believe that the defendant can be convicted 
i of an offence, if properly charged, the court may order the de- 
4 : : : fendant to be recommitted, or admitted to bail anew, to answer 
E ' a new indictment. 

i ARTICLE XIV. 
E l APPEAL. 

Appeal te Su- — SEO. 1. An appeal to the Supreme Court may be taken by 

the defendant, as a matter of right, from any judgment against 

him, and upon the appeal any decision of the court, or inter- 
M mediate order, made in the progress of the case, may be re- 
viewed. 

? Write of error Src. 2. Writs of error in criminal actions are abolished. An 
" ~ 2 pappal from. appeal from a judgment in a criminal action may be taken in 
" »maybetaken. the manner and in the cases prescribed in this article. 

2 Appeals to Su- Sec. 8. That appeals to the Supreme Court may be taken by 
d faken by the the Territory in the following cases, and no other: 1. Upon a 
D : "Donditions, judgment for the defendant, on quashing or setting aside an 
PA affidavit or indictment. 2. Upon an order of the court arresting 
ic , the judgment. 3. Upon a question reserved by the Territory. 

: Appealmusthe — SEc. 4. That the appeal must be taken within one year after 
fe en in one x . 

E . me the judgment is rendered, and the transcript must be filed within 
B thirty days after the appeal is taken. s 

3 Fommanimen-- Sec. 5. That an appeal is taken by the service of a notice 
M upon the elerk of the court where the judgment was entered, 
Ei stating that the appellant appeals from the judgment. If taken 


d by the defendant, a similar notice must be served upon the pros- 
: ecuting attorney. If taken by the Territory, a similar notice 
must be served upon the defendant, if he can be found in the 
county ; if not there, by posting up a notice three EN in the 
Pg clerk’s office. 

a he Nosppealby — Sec. 6. That an appeal taken by the Territory i in no case 
' " stfects the nti! Stays or effects the operation of the judgment in favor of the 

i „dadgmentis defendant until the judgment is reversed. 


Appeal to Su- — BEC. T. An appeal to the Supreme Court from a judgment of 
rom aj jade conviction does not stay the execution, except when the judgment 


4iondee noi is for a fine or fine and costa only, in which case the execution 


4 ES 
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may be stayéd by ń order of the Supreme Court or a judge s stay the ereou“ 
thereof. 


Hycoption. 
SEO. 8. That, in case of an appeal from a question reserved In oase of an 
on the part of the Territory, it is not necessary for the clerk of PPealfroma 


the court below to certify in the transcript any part of the pro- part cf the Dor» 
ceedings and record, except the bill of exceptions and the judg- "tm čo- 
ment of, acquittal.! When the question reserved is defectively 

stated, the Supreme Court may direct any other part of the pro- 


ceedings and record to be certified to them. 


SEC. 9. An ‘appeal shall stand- for trial immediately after When appeal 
at stand for 
filing the transcript, if the Supreme Court is in session; if not trial 
in session, at the next term thereafter, on proof of notice of 
appeal to the appellee. 


:Sxc. 10. That, when several defendants are tried jointly, any When several 
ants 

d one or more of them may take an appeal; but those who do not fried red oniy 

4 join in the appeal a not be affected thereby. peal, 


Sec. 11. That the appellate court may reverse, affirm or mod- zal fevers 

| ify the judgment appealed from, and may, if necessary or proper, frm, Kou SE 
order a new trial. In either case, the cause must be remanded peated, 

| to the court below, with proper instructions, and the opinion of 

the court within the time and in the manner to be prescribed by 

rule of the court. 


| SEc. 12. That, phen a judgment against the defendant is Whena judg- | 
| reversed, and it appears that no offence whatéver has been com- *d 

E mitted, the Supreme Court must direct that'the defendant DET Proceeding. 

| discharged ; but if it appear that the defendant is guilty of an 

| offence, although defectively charged in the indictment, the Su- 

Í preme Court must direct the Superintendent of the Territorial 

| prison to cause thë prisoner to be returned and delivered over to 

E ihe jailor of the Proper county, there to abide the order of the 

| court in which he was convicted. 

Sec. 19. On an appeal, the court must give judgment, without Judemen a 

M regard to technical errors or defects, or to exceptions which do to errors. P. 

B not effect the iN rights of the parties. 


Szo. 14. That an appeal shall not be dismissed for any in- Appeal ot i 
or de- 
formality or defect! in taking an appeal. If the same be fect. 
E corrected within a reasonable time after an appeal has been 
B dismissed, another appeal may be taken. 


B Sxo. 15.-That, on a judgment of affirmance against the do- gus Judpaient 
| fendant, the original judgment must be carried into execution as of aRcmanger s 
B the appellate court may direct. 
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Opinions of Sro. 16. All opinions of the Supreme Court in criminal pros- 

Supreme Court 

in writing. ecutions must be given in writing and recorded in the TONIE book. 
ARTICLE XV: 


MISCELLANEOUS PROVISIONS. ` 
Juryconducted ` SEC. 1. Whenever, in the ‘opinion of the court, it is proper 
to view a place, í . : 2 oy’ : 
for the jury to have a view of the place in which any material 
- fact occurred, if may order them to be conducted in a body, 
under the charge of an officer, to the place, which shall be shown 
to them by some person appointed by the court for that purpose. 
While the jury are thus absent, no person other than the officer 
and a pérson appointed to show them the place, shall speak to 
them on any subject connected with the trial. —— 
Officer may Sec. 2. That, to make an arrest in criminal actions, the officer 
break open 
doors, &c. to may break open any outer or inner door, or window of a dwelling 
make arrest. 
house or other building, or any other enclosure, if, after notice 
of his office and purpose, he be refused admittance. 
Corruption in Sec. 9. That, when the sheriff or other officey is guilty of 
` corruption in selecting or impanneling a grand or traverse jury, 
it is good cause of challenge to any of the jurors so selected or 
impanneled. 


Judgments, Ko. , SEC. 4. That every judgment, commitment and process of 


sheriff. the Probate Court must be executed by the sheriff. . ’ 
Convict re- — , Sec. 5. That, when any convict in the Territorial prison is 
tarned for new 

trial. . ordered to- be returned to the county where he was convicted, to 


Duty of keeper await a new trial, the keeper of the Territorial prison must 

ee execute the order. . The-keeper is entitled to such fees therefor 
as are allowed to the sheriff for taking the convict to the Terri- 
torial prison. 

Defendantae- SEO. 6. That, when a defendant is acquitted in a criminal 

quitted not lia- 

Bleforcosts. action, he is not liable for any costs, except when otherwise pro- 
vided in this Act. 

Tho term “per- Sec. T. That, when the term “ person,” or other word, is used 
to designate the party whose property is the subject of an offence, 
or against whom any act is done, with intent to defraud or injure, 
the term may be construed to include the United States, this Ter- 
ritory, or any other Territory or State, or any public or private 
corporation, as well as an individual. 

Definitions of “ SEO. 8. That all definitions of terms in the act prescribing 
the rules of pleading,and practice in civil actions, are adopted in 
this Act, as far as the same are applicable. 

Sro: 9. That all laws inconsistent with the provisions of this 
Act are hereby repealed. The laws and usages of this Territory, 


| 
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relative to me and practice in criminal actions, not incon- - 


sistent herewith; as far as the same may operate, in aid hereof, 
or to supply any omitted case, are hereby continued in force. 

Sec. 10. That, if money has been deposited instead of bail, 
and the defendant, at any time before the forfeiture thereof, 
shall give sufficient special bail, or shall surrender himself in 
open court, or the sheriff, as provided in this Act, or be in 
any manner legally discharged, the court shall order a return of 
the deposit. 

This Act to be in force from and after its passage. 


[ Signed, ] G. W. DEITZLER, 
Speaker of House of Representatives. 
| C. W. BABCOCK, 
| ~ President of the Council. 
Approved- February 12, 1858. 
J. W. DENVER, 
" Acting Governor. 
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CHAPTER XIII. 


COUNTIES- AND COUNTY- OFFIOERS. 


AN ACT relating to their Election and the Duties of their office. 
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- Be it enacted by the Governor and Legislative Assembly of 


- the Territory of Kansas: 

SECTION 1. That each organized county vithin this Territory 
shall be a body, corporate and politic, and as such shall be em- 
powered for the following purposes: 1. To sue and be sued. 
‘2. To purchase) and hold real and personal estate for the usé of 
the county, anà lands sold for taxes, as provided by law. 3. 
‘To sell and conyey any real or personal estáte owned by the 
county, and make such order respecting the same as may be 
deemed conducive to the interest. of the inhabitants. 4. To 
make all contracts and-do all other acts in relation to - prop- 
erty and concern: of the county, necessary to the exercise of its 
corporate or administrative’ powers. 5. To exercise such other 
and further powers as may be specially conferred by law. 

Sec. 2. All real and personal estate heretofore or which may 
be hereafter conveyed to any county, shall be deemed the property 
of such county, 


Kash county in- 
corporated, 


Pa 


Real and per- 
sonal estate 
property of 
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Powersofooun, — SEc. 8. The powers of a county, as a body politic and cor- 
upervisors. porate shall be exercised by the Board of County Supervisors" 
thereof, or in pursuance of a resolütion by them adopted. 


aeri cram Suc. 4. Each county, organized for judicial purposes, shall, 
je Ne at its own expense, provide a suitable court house, and a suitable 
z and sufficient jail, and fire proof offices, and other necessary 


county buildings, and keep the same in repair. 
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Suits by and. Suc. 5. In all suits or proceedings by or against a county, 
ee the name in which the county shall sue or be sued shall be the 


: Board of County Supervisors of the County of ( the 
name of, the county ;) but this provision shall not prevent county 
officers, when authorized by làw, from suing in their name of 

) office for the benefit of the county. 

ye. br ork. served Sec. 6. In all legal proceedings against a county, process 

r shall be served on the clerk of the Board of Supervisors, and 

whenever such suit or proceeding shall be commenced it shall be 

E uty of clerk. the duty of the clerk forthwith to notify the county attorney 

thereof, and to lay before thé Board of Supervisors, at their 
next meeting, all the information he may have in regard to such 
suit or proceeding. : 

ei Sec. T. On the trial of any suit in which a county may be 

“nesses. "^ — interested, the inhabitants of such county shall be competent 

witnesses and jurors, if otherwise competent sfid qualified ac- 
cording to law. 

-When judg- © SEO. 8..When a judgment shall be recorded against the Board 
~ ‘ered against’ of Supervisors of any county, or against any county officer, in an 
f action prosecuted by or against him in his name of office, where 
the same should be paid by the county, no execution shall issue 
upon said judgment, but the same shall be levied and collected 
by tax, às other county charges, and when so collected shall be 
paid by thé county treasurer to the person to whom the same 
shall be adjudged, upon the delivery of a proper voucher therefor. 
Provided, that execution may issue on said judgment, if pay- 
be not made within sixty days after the time required for the 
payment of county taxes to the county treasurer, by the proper 
officers of said county in each year. 

;BoardofSupgr= - . SEC. 9. The County Board of Supervisors shall consist of one 

Cer. 777 gwupervisor from each town, and a majority of the supervisors 

shall constitute a quorum for the transaction of business. But 
whenever a county shall consist of only one town, the Board of 
Supervisors of such town shall constitute the Board of Super- 
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visors for such county, and shall exercise and perform all the 
powers and duties of the county Board of Supervisors. 

Szo. 10. The county Board of Supervisors shall meet annu- Shall meet an 
ally, on the Tuesday next succeeding the general election in each 
year, at the county seat, if there be one, in their respective 
counties, for the transaction of business as a Board of Super- 
visors. They may also hold special meetings when necessary, at 
such times and|places as they may find convenient, and shall 
have power to adjourn from time to time if necessary. 

Suc. 11. The! Board of Supervisors of each county shall have Powers of su- 

power, at any legal meeting, 1. To make such orders concerning 
the corporate property of the county as they may deem ‘expedient. 
2. To examine and settle all accounts of the receipts and ex- 
penses of the county, and to examine, settle and allow all 
accounts chargable against such county, and when so settled 
they may issue county orders therefor, as provided by law. But 
they shall not issue, in any one year, a greater amount of county 
orders than the amount of county tax levied in such, county in 
said year. 8. To build and keep in repair county buildings, 
and cause the same to be insured in the name of the county 
treasurer, for the benefit of the county; and in case there are 
no county buildings, to provide suitable rooms for county pur- 
poses. 4. To iet and order the levying of taxes, as pro- 
vided by law, and direct the raising of such sums of money as 
may be necessary to defray the county charges and expenses, 
and all necessary; charges incident to or arising from the execu- 
tion of their lawful authority. 5. To represent the county, and 
have the care of the county property, and the management of 
the business and concerns of the county in all cases where no 
other provision is made by law. 6. To perform all other acts 
and duties which may be authorized or required by law. 

Sec. 12. In addition to the ordinary powers and duties of the specialpowers 
several county Boards of Supervisors enumerated in the preced- 
ing section, the following special powers are conferred upon 
them, subject to guch modifications and restrictions as the Leg- 
islature shall from time to time prescribe: 1. To set off, organize 
and change the boundaries of towns in their respective counties, 
to designate and give names thereto, and the time and place, of 
holding the first elections therein. 2. To appoint commissioners 
to lay out, alter dr discontinue any road running through two or 
more towns in such county, and also commissioners: to act with 
similar commissioners, duly appointed in any other county or 
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1 counties, to lay out, alter or discontinue any road extending 
2 through their own and one or more other counties, subject to the 
i ' ratification of the said Board. 3. To alter or change the route 
m d. # of any Territorial road within iheir respective county. 4. To 
T authorize the levying and collecting of taxes for specific pur- 
| poses in any town or school district, not exceeding one thousand 
NEC dollars, when such town or school district is not authorized by 
. « law to levy and collect the same or so large [an] amount, and 
as to authorize the issuing and renewal of any warrant for the col- 
7 lection of town, school or road district taxes, as they shall deem 
i just and expedient, when the same is not otherwise authorized by 
law. Provided a majority of the electors of such town, school 
- or road district shall, at some duly organized meeting, vote that 

Such tax be raised. 5. To grant licenses for keeping ferries in 


1 their respective counties, and such other licenses as shall be pre- 
t scribed by law. 6. To allow such bounty for the destruction of 
P ^ . wolves and other noxious animals in their respective counties as 
E they may deem proper. 

3 . Shall havea Sec. 13. Every county Board of Supervisors shall have a seal, 


Sit with open and may alter the same at pleasure. They shall sit with open 
doors, and all persons conducting in an orderly manner may 
attend their meetings; and they may establish rules and reg- 
ulations to govern the transactions of their, business. 

Shall choosen SEC. 14. They shall, at their first meeting after their election, 


: 
x 
4 , chairman. 
r 
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t4 duty. choose one of their number chairman, who shall preside at such 
T 6 meeting and all other meetings during the year, if present. But 
T in case of his absence from any meeting, the members present 
- j ir? shall choose one of their number as temporary chairman. 
$ a Chairmanto | SEC. 15. The chairman of said Board shall have power to 
E E me i an sim administer an oath to any person, concerning any matter sub- 
P mitted to the Board or connected with their powers and duties, 
i! and he shall sign all county orders. 
2. § _ Accounts Sec. 16. No account shall be allowed by the county Board of 
a»? against Board f 2 ; : 
E how made out. Supervisors, unless the same shall be made out in separate items 
A and the nature of each item stated, and where no specific fees 
H | are allowed by law, the time actually and necessarily devoted to 
4 " the performance of any service charged in such account shall be 
uem specified, which aecount so made out shall be verified by áffidavit. 
a. Provided, that nothing in this section shall be construed to pre- 
M vent àny such Board from disallowing any account in whole or 


m in part, when so rendered and Verified, nor from requiring any 
other or further evidence of the truth and propriety thereof ‘as 
they may think proper. 
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Szo. 17. Whenever any Board ef Supervisors shall organize Plats and rê- 
á n " , cords of towns 
a new town, or alter the boundaries of any town in their county, filed, &c. 
they shall [cause] a plat and record thereof to be made by their 
clerk, specifying! the name and boundaries of such town, which 
plat and record shall be kept in the office of such clerk, and a 
copy thereof, under the seal of said Board, shall be made by the 


said clerk, and filed with the proper officer of said town. 


Sec. 18.. When any claim of any person against a county When olaim 
shall be disallowed in whole or in patt by the Board of Super- disallowed. ^ 
visors, such person may appeal from the decision of such Board May appeal, 
to the Probate Court for the sanie county, by: causing a written 
notice of such appeal to be served on the clerk of such Board , 
within thirty days after the making of such decision, and exe- 
cuting a bond toisueh county, with sufficient security, to be ap- 
proved by the clerk of said Board, conditioned for the faithful 
prosecution of such appeal, and the payment of all costs that 
shall be ines against the appellant by the court. > C 

Sro. 19. Thefclerk of the Board, upon such appeal being Duty of clerk 
taken, shall immediately give notice thereof to the county attor- ^ — "Ppes 
ney, and shall make out a brief return of the proceedings in the 
case before the T with their decision thereon, and shall file 
the same, together with the bond and ‘all papers in the case in 
his possession, with the clerk of ‘the Probate Court; and such 
appeal shall be entered, tried and determined the same as appeals 
from Justices’ Courts, and costs shall be awarded thereon in like 
manner. 

Sc. 20.:The Board-of Supervisors in any county shall, at Board furgish 
the éxpense of the county, furnish, annually and in due season, foroficers. 
the assessors in each town in their county with a suitable blank 
assessment roll for his town, prepared in accordance with pro- 
visions of law, and shall also provide suitable books and station- 
ery for the use of each of [the] county- officers of their coun- 
ty, together withiappropriate cases and other furniture for the 
safe and convenient keeping of all the books, documents and 
papers belonging to each of said officers, and also official seals 
for each of said officers, where the same are required by law. 

Sxc..21. The. Board of Supervisors, at their annual session Shall examine 
in each year, or oftener if they deem it necessary, shall care- "9" Mert 
fully examine the county orders returned by county treasurer, by 
comparing each order with the record .of orders in the clerk’s 
office. They shall cause to be entered on the said record, oppo- 
site the entry of each order issued, the date when the same was 
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cancelled. They shall also make a list of the orders so can- 
celled, specifying the number, date, amount, and the person to 
whom the,same was payable, and enter the,same on the journal 
of the Board; and then the orders so cancelled shall be destroyed: 
* in the presence of the Board. 

Seport the ^ SEC. 22. The several Boards of Supervisors shall cause to- be 

expenditures made out and published yearly, in a£ least.one newspaper in their 
county, if such there be, a report of receipts and expenditures 
of the year next preceding, and the accounts allowed; but. if 
there be no newspaper printed in said county, then said state- 
ments shall be posted in at least fiye places in said county. 


SERA meat SEc. 29. A special meeting of the cougty Board of Super- 
' vigors of any county shall be held only when requested by a 
majority of the members thereof, which requeat ahall be in writ- 
ing, addressed to the clerk of the Board, and specify the time 
and place of such meeting ; and upon receiving such request the 
clerk shall immediately transmit a notice in writing of such meet- 
ing to each of the members of the Board. 
Compensation Suc. 24. Hach member or the Board of Supervisors shall be 


allowed and paid by the county a compensation for his seryices 

and expenses in attending the meetings of the Board, at the rate 

of two dollars per day for the time he shall actually attend, and 

Mileage. six cents per mile for each mile traveled in going and returning 
from the place of meeting. 

Sec. 25. If any supervisor shall refuse or neglect to perform 

any of the duties which are or shall be required of him by law, 

as a member of. the county Board of Supervisors, without just 


Negleét to per- 
form duty. x 


Penalty. cause therefor, he shall for each offence forfeit a sum_of not less 


than.twenty-five nor more than one hundred dollars. 


Clerk elected — Sug. 26. A clerk of the Board of Supervisors shall be elected 
in each county óf this Territory, for the term of two years, and 
. he shall, before he enter-upon the duties of his.office, execute to 
[s d as and file with-the treasurer of the county, a bond with two or 
more sureties in the penal sum of two thousand dollars, to be 
approved by the treasurer, with conditions in’ substance as fol- 
lows. To-wit: 
Conditions of | ** Whereas, the above bounden was elected to 


the office of clerk of the Board of Supervisors of the County of 
on the — 


day of — Now, therefore, if the 
gaid shall faithfully perform all the duties of 
his said office, and shall pay over all moneys that may come into 
his hands as such clerk, as required by law, and shall deliver to 
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his successor in office all the books, records, papers and other * 
‘things belonging to his said office, then the above poligaticn to 
be:void ; otherwise to be and remain in full force.” 

Suc. 27. Every such clerk shall appoint a deputy in writing, helleppointa, 
under hie hand, and shall file such appointment in his office, and 
such deputy, in case of the absence or disability of such clerk, 
or in case of a vacancy in his office, shall perform all the duties 2 co 
of such clerk during such absence, or until such vacancy shall 
be filled ; and every such clerk and his sureties shall be respon- 
sible under his official bond for the acta of his deputy. 

Sec. 28. In cage of vacancy in the office of such clerk, or in ae ibd 
case he shall be incapable of discharging the duties of his office, Board ue 
the county Board;of Supervisors may, if they see fit, appoint a 
person clerk of t S Board, and the person so appointed, upon 
giving such bond as required by this Act, shall perform all the. 
duties of such clerk until such vacancy be filled or such disability & 
removed ; and thereupon the powers and duties of the deputy of — 
the last clerk Shall cease. ` 


Szo, 29. It shall be the general duty of -such clerk, 1. To Genera! duties 
record, in a book’ to be provided for that purpose, all the pro- 
ceedings of the Board. 2. To make regular entries of all their 
resolutions and degisions in all questions concerning the raising 
of moneys. 3. To record, the vote of each supervisor on any 
question submitted to the Board, if required by any member. 
| 4. To sign all orders issued by the Board for the payment of 
| money, and to record, in a book provided for that purpose, the 
B reports of the county treasurer of the receipts and disbursements 
| of the county. 5. To preserve and file all accounts acted upon 
by the Board, with their action thereon, and he shall perform 
| such special duties as are required of him by law. 


i Suc. 30. It shall be the duty of such clerk, to designate upon Same subject: 
B every. account which shall be audited and allowed by the Board, 
| the amount so allowed, and he shall also deliver to any person 
E who may demand it, a certified copy of any record in his office 
| or any account on file therein on receiving from such person ten 
cents for every folio contained in such copy. 


Sec. 91. Such clerk shall not sign or issue any county order Clerk shall noi 
| except upon a recorded vote or resolution of the Board of Super- conser MOL 
| visors authorizing the Same, and every such order shall be num- 
B bered and the date, | amount and number of the same, and the 
| name of the person to whom it is issued shall be entered in a 


B book kept by him in his office for that purpose. 
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Sec. 39. The said clerk of each county, shall, as often as a 
new town shall be orfanized in his county, or Hc boundaries of 
te. Any town therein shall be altered, and immediately thereafter 


mont to secre: make out, and transmit to the Secretary of State a certified 


tary of Sta 


Compensation 
elerk. 


Clork of Pro- 
bate Court. 
Term of officc. 


statement of the names and boundaries of the towns so organized, 
and of the boundaries of any town, the boundaries of which shall 
have been altered. 

Sec. 93. Such clerk shall receive à reasonable compensation 
for such services as he may perform as clerk of the board. 
- Where no specific fees are allowed therefor, the same to be filed 
by the Board and paid by the county. 

Src. 34. -There shall be a clerk of the Probate Court in each 
county organized for judicial purposes, who shall hold his office 
for two years, and who shall, before he enters upon the duties of 


Shall executes his office, execute to the Territory of Kansas, and file with the 


Conditions of 
bond. 


Ja cane of va- 
oancy, how 
filled. 


Duties and 
compensation, 


ierk of board 
mayact, 


treasurer of his county, a bond with two or more sureties, in à 
penal sum of not less than two thousand dollars to be approved 
by such treasurer with a condition as follows. That the said 
clerk shall faithfully, trüly and impartially enter and record all 
orders, decrees, judgments and proceedings of the court whereof 
he shall be clerk, and faithfully and impartially perform all other 
duties of his said office, and shall pay over all moneys that may 
come into his hands as such clerk, as required by law, and shall 
deliver to his successor in office all the books, records, papers 
and other things belonging to his said office, then the above obli- 
gation shall be void, otherwise to be and rémain in full force. 


Suc. 85. In case of any vacancy in said. office, the judge of 
the Probate Court shall have power to appoint a clerk, who shall 
hold his office until such vacancy is filled. * 

SEO,.36. Such clerk shall perform all the duties of clerk of 
the Probate Court, when sitting for the trial of cases,. either civil 
or criminal, and sack other duties as shall be assigned him by 
law, and he shall receive such fees as shall be allowed by law for 
specific services (and such compensation for other services) as 
the County Board of Supervisors shall allow. 

Sxc. 37. That until some further provision be made by law for 
the election or the appointment of clerk of Probate Court, the 
clerk of the Board of Supervisors in each county, shall act as 


' clerk of the Probate Court in that county, and perform the duties, 


have the power and receive the compensation allowed the clerk of 
the Probate Court. 


| 


On. 18.] | 

SEC. 98. There shall be elected in each county a Probate 
Judge, who shall hold his office for four years, and who shall, los 
fore he enters upon the duties of his office, execute to the Terri- 
tory of Kansas a bond in the penal sum of three thousand dollars, 
-with two or more sufficient securities to be approved by the coun- 
ty treasurer and filed in his office, conditioned for the faithful 
performance of the duties required of him by law, and for the 
faithful tn ja payment of all moneys and effects that 
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may come into his hands in the execution of the duties of his 
office. l 
SEc. 39. The judge of the Probate Court shall keep! a record 
of all probate business done by and before him, which record shall 
| be open to the inspection of all persons without charge, and he 

shall receive such a as are by law allowed him for probate busi- 


ness, and such compensation as judge of the Probate Court as 
may be allowed by the Board of Supervisors, which shall be paid 
| by the county. 

Suc. 40. A register of deeds shall be elected in each county 
for the term of two years, and who shall, before he enters upon 
the duties of his office, execute to the Territory of Kansas, and 
| file with the treasurer of his county a bond in the penal sum of two 
| thousand dollars, with two or more sufficient securities to be ap- 


correctly and impartially perform ‘all the duties of his said office, 
and shall deliver to his successor in office all books, records, 
| maps, deeds, mortgages, papers and things belonging to his 
| office, then the said) obligation to be void, otherwise to be and 
| remain in full force and effect. 


| shall hold his office during the pleasure of the register; such ap- 
| pointment shall be in writing, filed and recorded in the office of 
| such register, and the register so appointing him and his sureties 
É shall be responsible for the faithful performance of his duties by 
$ such deputy. i 
| Seo. 42. In case of a vacancy in the office of register of 
$ deeds or his absence or inability to perform the duties of his 
, ofice, such deputy shall perform the duties of such register dur- 
B ing the continuance of such vacancy, absence or inability. 
Sro. 49. The register of deeds shall have the custody of, and 
B shall safely keep and preserve all the books, records, deeds, maps, 
| and papers deposited or kept in his office ; he shall also record or 
cause to be recorded, and in a plain and distinct hand writing in 
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| proved by such treasurer, with a condition that he will faithfully, | 
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deeda 
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Shall endorse 


on each instru- 


COUNTIES AND OFFICERE. [Cz. 13. 


+ Shall record all suitable books to be provided and kept in his office, all deeds, 


mortgages, maps, instruments and writings authorized by law to 
be recorded in his office and left with him for that purpose, and 
shall perform all other duties required of him by law. 


SEC. 44. He shall endorse upon each instrument or writing, by 


ment when ro -him received for record as aforesaid, the time when it was re- 


ceived, and th 
volame in 
which recorded 


Shall keep an 
index. 


Form. 


Mannerof mak- 
ing entries and 
records in in- 
dex. 
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index to each 
volume of re- 
cords. 


Copies ofall 


: papers filed in 


ig office, 
evidence., 
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Term of office. 
Shall execute 
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Conditions of 
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ceived, noting the day, hour and minute of reception, and thes ; 
volume in which, and the page where the same is recorded. - | 


So. 45. Every register of deeds shall keep a general index, 
each page of which shall be divided into eight columns, with heads 
to the respective columns as follows, to wit: 1. Time of recep- 
tion. 2. Nameof grantor. 3. Nameof grantee. 4. Descrip- 
tion of tract. 5. Name of instrument. 6. Volume and page 
where recorded. 7. To whom delivered. 8. Fees received. 

SEC. 46. Such register shall make correct entries in said index 
of every instrument or writing received by him for record, under 
the respective and appropriate heads, entering the names of the 
grantors in alphabetical order, and-he shall upon the receipt of 
any such instrument or writing for record, enter in the appropri- 
ate column and in the order of time in which it was received, the 
day, hour and minute of reception; and shall also keep in a simi- 
lar book a reverse index of the same matter in which the names 
of the grantees shall be entered alphabetically, and the same shall 
be considered as recorded at the time so noted. 

Src. 47. He shall also keep an index to each volume of records ` 
kept in his office, showing on"one page the names of the grantors 
in alphabetical order, and on the other page the names of.the 
grantees in alphabetical order. 

Suc. 48. Copies of all papers filed in the office of the register 
of deeds, and transcripts from the books of records kept therein, 
certified by him under the seal of his office shall be prima facie 
evidencé in all cases. 

Sec. 49. A county attorney shall be elected in each county 
organized for judicial purposes, who shall hold his office for the 
term of two years, who shall, before he enters upon the duties of 
his office, execute a bond to the Board of Supervisórs of his county 
in the penal sum of one thousand dollars with two or more suf- 
ficient sureties to be approved by the clerk of said, Board, which 
bond shall be conditioned for the faithful performance of his duties 
as such officer, and that he will pay over to the county treasurer 
in the manner prescribed by law all moneys which shall come into 


| 
| 
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| his hands by virtue of his office, and shall deposit such bond in 
| the office of the clerk of such Board of County Supervisors. 
| Sec. 50. Tt shall be the duty of the county attorneys to appear Duties of attor- 
| inthe several idi of their respective counties and prosecute or ` 
| defend on behalf of the people all suits, applications or motions, 
| civil. or criminal, arising under the laws of this Territory, in which 
| the Territory or their respective county is a party or interested. 
` Beo. 51. Each county attorney shall, when requested by any Shell appear in 
| magistrate of his county, appear on behalf of the Territory be- Territery. 
fore any such magistrate other than those exercising the police 
| jurisdiction of incorporated cities and villages, and prosecute all 
complaints made in behalf of the Territory, except for common 
assault and battery, of which such magistrate shall have exclusive 
| jurisdiction, and upon the like request shall appear before such 
magistrate and conduct any criminal examination which may be 
| had before such magistrate, and shall also prosecute or defend all 
f civil suits before [such] magistrate in which the county is a party 
į or interested. : 
| SEC. 92. The county attorney shall, without fee or reward, give Shall give 
| opinions and give advice to the County Board of Supervisors and Fer rem 
| other civil officers of thei respective counties, when requested by " ^ 
such Board or officers, upon all matters in which the county is in- 
d terested or relating to the duties of such Board or officers in which 

the Territory or county may have an interest. - 

Sec. 58. The county attorneys shall severally receive such Compensation. 
compensation for their services as the Board of Supervisors of 
| the proper county shall allow. 

Sec. 54. No county attorney shall receive any fee or reward, When attorney 
from or on behalf of any prosecutor or other individual for ser- Ne ORS 
| vices in any prosecution or business to which it shall be his official 
duty to attend, nor Bie concerned as attorney or counsel for either 
| party, other than the Territory or county in any civil action’ de- 

É pending upon the same state of facts upon which any criminal 
| prosecution, commenced but undetermined, shall depend, nor shall He shall not 
J any county attorney while in office be eligible to, or hold any I ome T 


ial office. 
{judicial office sedi 5 . 
| SEC. 55. In the absence, sickness or disability of the county When court 


x attorney, any court Before whom it is his duty to appear, and in attorney. 
B Which there may be ce for him, may appoint an attorney to 

[act as county attorney by an order to be entered upon the minutes 

lof the court. "ue 
Seq. 56. It shall be the duty of the county attorney whenever shallgive re- 


Ihe shall receive any money in bis officiel capacity to give the per- pones received 
à y him, 
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son paying the same duplicate receipts, one of which shall be filed 
by such person with thé county treasurer. 
grand Jury m Seo. 57. Whenever required by the grand jury of any court 
is county. — gitting within his county, it shall be the duty of the county attor- 
ney to attend them for the purpose of examining witnesses in their 
presence, or of giving them advice in any legal matter, and to 
issue subpcenas and other process, to bring up witnesses and draw 
bills of indictment. 
Violation of ~ SEO. 58. It shall be the duty of each county attorney, upon 
laws his duty. information being given him, that any person has violated any of 
the provisions of the election laws, to adopt effectual measures 
for the conviction of such person. 
May issue sub- Sec. 59. The several county attorneys are hereby authorized 
y leri, ^ ^4 to issue subpoenas, to be attested by the clerk of the court, to-com- 
pel the attendance of witnesses before a grand jury of said court 
or in any criminal action to be tried in said court. 
Sheriff. Sec. 60. A sheriff shall be elected in each county organized 
Term of office. for judicial purposes for the term of two years, and who shall, 
- before he enters upon the duties of his office, execute to this Ter- 
Shall execute ritory a bond with at least three sufficient sureties, being free- 
ile holders in such penal sum, not less than three thousand dollars, 
-nor more than twenty thousand dollars as the judge of the Pro- 
-bate Court and clerk of the Board of Supervisors shall specify and 
approve; said bond when thus approved, to be filed in the office of 
said clerk, and no person shall be received as a surety who is not 
worth at least two thousand dollars over and above all just debts. 
Conditions of Sec. 61. The condition of such bond shall be in substance as 
sheriff's bond. follows: Whereas, the above bounden —— — ————— was elected 
io the office of sheriff of the county of on the day 
of now the condition of this obligation is such that if the 
said —— — — — — shall well and faithfully in all things perform 
and execute the duties of the office of sheriff of the said county 
of during his continuance in ofice, by virtue of the sar 
election, without fraud, deceit or oppression, and shall pay ove: 
all moneys that may come into his hands as such sheriff, and sha! 
deliver to his successor all writs, papers, and other things per 
taining to his office, which may be so required by law, then th: 
above obligation shall he void, otherwise to be and remain in fü 
force and effect. 
Affidavit by Sec. 62. Before such bond shall be approved, an affidavit sha: 
nes be endorsed therein or attached thereto, stating that each sure? 
named therein is a freeholder within the Territory, and is wort 
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at least two hundred déllars over and above all debts, which affi- 
davit shall be subscribed by each surety, and taken and certified - 
. before some officer, authorized to administer oaths. 

SEC. 63. The sheriff of éach county shall, as soon as may be Shall appoint a 
after entering upon the duties of his office, appoint some proper 
person under the sheri of said county, who shall also be a gen- 
eral deputy to hold dur ing the pleasure of the sheriff, and as often 
as a vacancy shall occur in the office of such under sheriff, or he 
become incapable of executing the same, another shall in like 
manner be appointed in his place. 

Sec. 64. ee vacancy shall occur in the office of sheriff When vacancy 
of any county, the under sheriff of such county shall in all things deputy to per- 
execute the office of sheriff until a sheriff shall be elected and 975%- 
qualified, and any default or misfeasance in office of such under- 
sheriff, in the meantime as well as before such vacancy, shall be 
deemed to be a breach of the condition of the bond given by the 
sheriff who appointed him, and also a breach of the condition ‘of 
the bond executed by such under sheriff to the sheriff by whom he 
was appointed. ; 

SEC. 65. Each sheriff may appoint such ad 80 many deputies Sheritt ap- 
as he may think proper, for whose official acts and those of his EAE 
under sheriffs he shall lis responsible, and may revoke such ap- 
pointmentat his pleasure, and persons may also be deputed by 
. Such sheriff or under sheriff in writing to [do] particular acts, and Sherif respon- 
the sheriff and his sureties shall be responsible in his official bond on loo D depu 
for the default or misconduct of his under sheriff and deputies. 

Sec. 66. Every appointment of an under sheriff or of a deputy Appointments 
` sheriff, and every revocation of such appointment, shall be in befiled. ^^^ 
writing under the hand of the sheriff, and shall be filed in the 
office of the clerk of the Probate Court of the county, but this 
section shall not extend to any person who may be deputized by 
any sheriff or undersheriff to a particular act only. 


Sec. 67. The sheriff shall have the charge and custody of the Sherif shall 
jails of his county and of the prisoners in the same, and shall te dai Ead. 
keep them himself, orby his deputy or jailor, for nie acts he ™ 


and his sureties shall be liable. l 
Sc. 68. The sheriff, in person or by his under sheriff or dep- sperif or dep- 
uties, shall serve and éxecute according to law, all process, writs, "i shall serre 
precepts and orders, issued or‘made by lawful authority and to 
him directed, and shall attend upon the Probate Court held in Shall attend 
n Probat 
his county, during its session. Court. 


Sse. 69. It shall ne the duty of sheriffs and of their under 
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sheriffs and deputies, to keep and preserve the peace in their re- 
spective counties, and to quiet and suppress all affrays, routs, 
[riots,] mobs, unlawful assemblies and insurrections, for which 
purpose and for the Servicé of process in civil òr criminal 
cases, and in apprehending or securing any person for felony 
or breach of the’ peace, they and every coroner and constable 
may call to their aid such person or power of their county as 
they may deem necessary. 

Sio. TO. Whenever a new sheriff shall be aie and shall 
have qualified as required by law, the former sheriff shall, upon 
demand, deliver to him the jail and other property of the county, 
and all prisoners in such jail, and all writs, process, orders and 
other papers belonging to such office and in his possession, or 
that of his under sheriff or deputies, except as provided in the 
next succeeding section, and upon delivery thereof, such new 
sheriff shall execute to the torier sheriff a receipt thereof. 

Sec. T1. Sheriffs, under sheriffs and deputies may execute 
and return all such writs and process as shall be in their hands 
at the expiration of their office, or at the time of" their removal 
from office, which they shall have begun to execute by service, 
levy or all the collection of money thereon. 

Seo. 72. Any default or misconduct in office of any deputy 
sheriff or jailor, after the death, resignation or removal of any 
sheriff, by whom he was appointed, shall be adjudged a breach 
of the bond of such sheriff. 

Sec. 73. Any action for the default or misconduct of any 
" sheriff, his under sheriff, jailor, or any of his deputies, may be 
prosecuted against the executors or administrators of such 
sheriff. 

Sec. T4. Every paper required by law to be served on the 
sheriff, may be served on him in person or left at his office during 
business hours. 

SEO. 75. No sheriff, under sheriff or deputy, shall appear or 
- advise, as attorney and counsellor, in any case in any court. 

Szo. 76. Whenever any sheriff shall neglect to make due re- 
turn of any writ or process delivered to him to be executed, or 
shall be guilty of any default or misconduct in relation thereto, 
he shall be liable to fine or attachment, or both, at the discretion 
of the court, subject to appeal such fine, however, not to ex- 
ceed two hundred dollars ; j and, also, an action for damages to 
the party aggrieved. 

Sxc. 77. No sheriff shall, directly or inüirectly, ask, demand 
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, i raa; : : fe in Shall not 
or receive, for any service. or acts to be by him performed, in plage eat 
the discharge of any of his official duties, any greater fees than fees than al- > 


] lowed by law, 
are allowed by law, on pain of forfeiting treble damages to the Penalty. 
party aggrieved, andjon being fined in a sum of rof less than 
`- twenty-five dollars arid not more than two hundred dollars. 

Sec. 78. A coroner shall be elected in each county for the Coroner— term 
of office. 
term of two years, who shall, before he enters upon the duties of , 
his office, give bond to this Territory in such penal sum, not less Shalleive bond 
than five hundred si nof more than five thousand dollars, with 
sufficient sureties, not less than two, as the county treasurer shall 
direct and approve, the condition of which bond shall be in sub- Conditions of 
stance the same as that given by the sheriff; such bond to be 
filed with the clerk of the Probate Court of the proper county. 
Sec. 79. When there shall be no sheriff in the county organ- When he shall 
‘ TT . act as sheriff, 
ized for judicial purposes, it shall be the duty of the coroner to 
exercise all the powers and duties'of the sheriff of his county, 
until a sheriff shall be elected and qualified; and when the sher- 
iff, for any cause, shall be committed to the jail of his county, 
the coroner shall be keeper thereof during the time the sheriff 
shall remain a prisoner therein. 
Neo. 80. Every coroner shall serve and execute process of Same. 
every kind, and perform all other duties of the sheriff, when the 
sheriff shall be a party to the case, or whenever affidavit shall be 
made and filed, as provided in the succeeding section, and in all 
such cases he shall exercise the same powers and proceed in the 
Bame manner ag prescribed for the sheriff in the performance of 
similar duties. 


SEO. 81. wi W any party, his agent or attorney, shall Same. 


make and file with the clerk of the proper court an affidavit, 
stating that he believes the sheriff of such county will not, by 
reason of either partiality, prejudice, consanguinity or interest, 
faithfully perform his duties in any suit commenced or about to 
be commenced in sit court, the clerk shall direct the original or 
other process in such suit, to the coroner, who shall execute the 
same in like manner as the sheriff might, or ought to have done. 


_ Beo. 82. A county treasuter shall be elected in each county County trens- 
for the term of two years, and shall, before he enters upon the office. 
discharge of his duties, execute to the County Board of Super- 
visors of his county] a bond with three or more sufficieut sure- Shall execute 
ties, to be approved; by such Board, and in such penal sum as 
they shall direct, which bond, with the approbation of the Board How approved. 


endorsed meron By heir clerk, shall be filed within, and in case 
1 


ery, 
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the Board of Supervisors shall not be in session in time for any 
county treasurer to present his bond for their approval, as above 
specified, or he shall be unable for any cause to present his bond 
at any regular meeting of the Board after due notice of his elec- 
tión, then it may be lawful for such treasurer to present his bond 
to the chairman and clerk of the said Board for their approval, 
and their approval endorsed thereon, shall have the same effect 
as if done by the Board of Supervisors; and in such cases where 
the Board shall not have fixed the penal sum of such bond, it 
shall not be less than twice the amount of all moneys directed by 
the Board to be levied upon their county, and to be paid to such 
treasurer during the year. 
Condition of ^ Sec. 83. The condition of such bond shall be in subsienddcas 
ona: follows: 

Whereas, the above bounden 
of county treasurer of the county of , on the day 
of ; now, therefore, the condition of this obligation is 
such that if the said and his, deputy, and all 
persons employed in his office shall faithfully and promptly exe- 
cute the duties of said office, and if the said shall 
pay according to law, all moneys which shall come to his hands 
as treasurer, and will render a just and true account thereof, 
whenever required by the said Board of Supervisors, or by any 
provision of law, and shall deliver over to his successor in office, 
orto any other person authorized by law to receive the same, all 
moneys, books, papers and other things appertaining or belong- 
ing to his said office, then the above obligation to be void, other- 
wise to be in full force and effect. 

May appoint Src. 84. The county treasurer may appoint a deputy who, in 
fiw” °9"" the absence of the treasurer from his office, or in case of vacancy 
in said office for any disability of the treasurer to perform the 
duties of his office, may perform all the duties of the office of 
treasurer until such vacancy be filled, or such disability removed. 


When Board — Suc. 85. In case the office of county treasurer shall become 
sressurer. vacant, or the treasurer shall, from any cause, be incapable of 
discharging the duties of his office, the County Board of Super- 
visors may, if in their opinion the interests of the county require 
it, appoint a suitable person to perform the duties of such treas- 
urer, and the person so appointed, upon giving bond: with the 
like sureties and condition as that required in county treasurer 
bonds, and in such sum as said board shall direct, shall be in- 
vested with all the duties of such treasurer until such vacancy 
shall be filled or such disability be removed. 


was elected to the office 
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` BEC. 86. No person, holding the office of sheriff, judge of 
Probate, county‘ attorney, clerk of the Probate Court or clerk of 
the Board of Supervisors, nor any member of the Board of Su- 
pervisors, shall hold the office of county treasurer, — 

SEC. 8T. It shall be the duty of the county treasurer to re- 
ceive all moneys belonging to the county, from whatever source 
they may be derived, and all other moneys which are by law di- 
rected to be paid to him. All money received by him for the 
use of the county, shall be paid out by him only on the order of 
the Board of Agi signed by their clerk and countersigned 
by their chairman, except when special provision for the pay- 
ment thereof is or shall be otherwise made by law. 


Seo. 88. The said treasurer shall keep a just and true account 
of the receipt and expenditures of all moneys which shall come 
into his hands by virtue of his office, in à book or books to be 
kept by him for that; purpose, which books shall be open at all 
times to the inspection of the County Board of Supervisors or 
any member thereof, and to all county and State officers; and at 
the annual meeting! of said Board of Supervisors, or at such 
other time as they shall direct, he shall settle with them his ac- 
counts as treasurer, and for that purpose he shall exhibit to them 
all his books and acdounts, and all vouchers relating to the same 
to be audited and allowed. 


Suc. 89. County orders, properly attested, shall be entitled to 
a preference as to payment, according to the order of time in 
which they may be presented to the county treasurer, but when 
two or more orders are presentéd at the same time, precedence 
shall be given to the order of the oldest date; but every county 
treasurer shall receive of township treasurers all county orders 
issued in said county, which such township treasurers may present 
in payment of county taxes, collected by any such township 
treasurer in his township, in the year for which such orders are 
offered in payment. ! 

Sec. 90. Upon the resignation or removal from office of any 
county treasurer, all the books and papers belonging to his office, 
and all money in his hands by virtue of his office, shall be de- 
livered to his successor in office, upon the oath of such preceding 
treasurer, or in case óf his death, upon the oath of his executors 


- or administrators, it any such preceding county treasurer, or in 


case of his death, if his executors or administrators shall neglect 
or refuse to delivér such books, papers and moneys, on oath, 
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of not less than one hundred dollars-tor-tnore than five hundred 
dollars, and be also liable, upon his official bond, for such refu- 
sal or neglect. 

Compensation Suc, 91. The county treasurer shall receive for his services 
two per cent. on all ‘moneys received and paid out by him as 
treasurer ; that is, one per cent. for receiving and one per cent. 
for paying out, except on moneys arising from the .sale of lands 
or other property belonging to the county, upon which he shall 
receive only one-half of the above fees; but the Board of. Su- 
pervisors may at any time increase or diminish the fees of the 
county treasurer. 

County surrey- — SSEO.'92. A county surveyor. shall be elected in each county 
for the term of two years, whọ shall give bond to the clerk of 
the Board of Supervisors in-the proper county, in the sum of one 
thousand dollars, conditioned for the faithful discharge of his 
duties. 

May appoint Sc. 98. The county surveyor may appoint as many deputies 
as he thinks proper, for whose official acts he shall be responsi- 

Certificate re- ble. The certificate of the county surveyor for [or] any of his 


ceived as evi- 


dence. deputies, shall be admitted as legal evidence in any court of this 
Territory, but the same may be explained or rebutted by other 
evidence. 


Duties. Sec. 94. It shall be the duty of the.county surveyor, by him- 
. self or one of his deputies, to execute any survey which may be 

requiPed by order of any court, or upon application of any in- 
dividual or corporation. l 

Shall keep a Sro. 95. The said surveyor shall keep a correct and fair re- 

record orsur- cord of all surveys made by him or his deputies, in a.book to be 
provided for that purpose by the county, which he shall transmit 
to his successors in office; he shall also number such surveys, 
progressively, and shall preserve a copy of field notes and calcu- 
lations of each survey, endorsing thereon its proper number, a 
copy of which, and also a fair and accurate plot, together with a 
certificate of survey, shall be furnished by said surveyor to any 
person requiring the same. 

Fees how es- Sec. 96. The Board of.County Supervisors shall, from time 

tablished to time, establish the amount of fees that the county surveyor 
may be allowed to charge. 

When Supe- SEO. 97. If the office-of county surveyor be at-any time va- 

points sarve cañt, the Board of County Supervisors are hereby empowered to 

i appoint some suitable persón to perfortn-the-duties of the office 

until a county surveyor be-elected. 


i 
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MISCELLANEOUS P OVISIONS CONOERNING COUNTY OFFICERS. 

Szgo. 98. Every sheriff, clerk. of Probate Court, register of Officers to hold 
deeds, county treasurer, county attorney-and Probate Judge, shall county soot, 
keep his office at ai seat- of justice of his county, and in the 
office provided by the county, if any such has been provided, 
and if there be none established, then at such place as shall he 
fixed by special provisions of law, or if there be no such provi- 
sion, then at such place as the County Board of Supervisors shall 
direct; and they shajl each keep the same open during the usual 
business hours of each day, Sundays excepted; and all books Papers and | 
and papera required ik be kept in their. offices, shall be open for Pakolan. 
the examination of any person; and if any of said officers shall 
neglect to comply with the provisions of this section, he shall Penalty. 
forfeit for each day he so neglect the sum of five dollars. 

Sec. 99. Every equnty officer named in this chapter, shall, Oficers shall be 
before entering upon the duties of his office, and within twenty deposit bond. 
days after receiving | official notice of his election or appoint- 
ment, or within twenty days after the commencement of the term 
for which he was elected or appointed, execute and deposit his 
official bond as prescribed by law. . And any such officer shall, 
also, within the same time, take and subscribe the oath of office 
prescribed by law, before some officer authorized to administer 
oaths, and deposit the same, with his official bond, to be filed: 
and preserved therewith; 

SEC. 100. Every deputy appointed to.any of said offices shall, Deputy to take 
before entering upon his duties under such appointment, take °™ of fice, 
and subscribe the like oath: of office as that required to be taken 
by the.officer appointing him, and shail deposit the same in the 
office where the bond of such officer i$ deposited. 

SEO. 101. Copies of all documents, writs, proceedings, instru- Copies of all 
ments, papers and writings, duly filed or deposited in the office served as ovis 
of any judge of Probate, register of deeds, clerk of the Probate ^^ — 

Court, county treas ter, or clerk of Board of Supervisors, and 
transcripts from the ‘books of records, or proceedings kept by ° 

any of said officers, with the seal of his office affixed, shall be 

evidence in all cases, equally arid in-like. manner 28 the originals. 
i | 


| RESIGNATIONS. 
Sec. 102. All county officers who hold their office by election, Officers tomake 


resi ion 


shall make. their ‘resignation to the Governor of the Territory. fhe Governor 
Src. 108. All county officera who. hold their office by appoint- pointe anai 


omlcer 


ment, shall make their resignation to the officer or officers au- authorized to 


thorized by law to fill such offices respectively. c anm 


I 
iA a uo iE AR TA EINE M ai dE a M Ft Ni tds Le ier a t ar ii t at ah no cs 


Bon Cu 


tae OR a ME 


a AN e 


214 


ene ose 
cant when, 


Governor may 
suspend sheri 
coroner, or at- 
torney. 


J Judge of Pro- 
batei to remove . 


Board of Su- 
pervisors may 
remove elerk. 


COUNTIES AND OFFICERS. [Cn. 13. 


VACANCIES. 

Sec. 104. Every county office shall become vacant on the 
*" happening of either of the following events before the expiration 
of the term of such office: 1. The death of the incumbent. 2. 
His resignation. 8. His removal. 4. His ceasing to be an in- 
habitant of the county for which he was elected or appointed. 
5. His conviction of any infamous crime, or of any offence in- 
volving a violation of his official oath. 6. His refusal or neg- 
lect to take his oath of office, or to give or renew his official 
bond, or to deposit such oath and bond within the time prescribed 
by ne T. The decision of a competent tribunal, declaring 
void his election or appointment. 8. The Governor shall also 
declare vacant the office of every officer required by law to exe- 
cute an official bond, whenever a judgment shall be obtained 
against such officers for a breach of the condition of such bond. 

| 
REMOVALS FROM OFFICE. 

Sec. 105. The Governor may suspend from office any sheriff, 
coroner or county attorney, giving to such officer a copy of the 
charges against him, and an opportunity of being heard in his 
defence. 

Sc. 106. The judge of the Probate Court shall re power 

in term time or vacation, to remove any clerk of said court 
when, in his opinion, he is incompetent to execute properly the 
duties of his office, or when, on charges and evidence, such judge 
shall be satisfied that he has been guilty of official misconduct, 
or habitual or wilful negleet of duty, if, in the opinion of such 
judge, such misconduct or neglect shall be a sufficient cause for 
removal; but no such clerk shall be thus removed, unless charges 
thereof shall have been preferred to said judge, and. notice of 
the hearing, with a copy of the charges, delivered to such 
clerk, and a full opportunity given him to be heard in his 
defence. 


Sec. 107. The Board of TATAE in any county, may re- 
move the clerk of their Board when, in their opinion, he is incom- 
-petent to execute properly the duties of his office, or when, on 
charges and evidence, it shall appear to said Board that he has 
been guilty of official misconduct or habitual or wilful neglect of 
duty, if, in the opinion of said Board, such misconduct or neg- 
lect shall be a sufficient cause for removal. -But no such clerk 
shall be removed for such misconduct or neglect, unless: charges 


 . thereof shall have been preferred to said Board, and notice of 


a 


. fifty-seven, providing for a submission, to a vote of the people, 


bo. 
c 
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the hearing, with a copy of the charges, delivered to such clerk, 
and an opportunity given him to be heard in-his defence, and in 
‘no case shall such removal be made, unless two-thirds of all the 
Supervisors entitled to a seat in such Board, shall vote therefor. < 
Sec. 108. All officers who are or shall be appointed by the Ofticersre- 
Governor for a certain time, or to supply a vacancy, may be emor ^" o 
removed by him. 
SEC. 109. When, jat any time, there shall be in either of the wie aore 
offices of the county no officer duly authorized to execute, the Point county 
duties thereof, some suitable person may be appointed by the 
Governor to perform the duties of said office for the time being. 


Sec. 110. All laws and parts of laws heretofore passed in Laws repealed. 
this Territory upon this subject, are hereby repealed: Provided, Provisions. 
That the persons now holding the offices of judge of the Probate 
Court, sheriff, coroner, county surveyor and clerk of the Board 
of County Commissioners in each county, shall continue in office, 
and hold the following. offices’ under this Act until the general 
election in the year! eighteen hundred and fifty-nine, to wit:— 

Probate judge, sheriff, coroner, county surveyor and register of 
deeds: Provided, That in the counties of Leavenworth, John- 
son, Coffey, Butler, Wise, Greenwood, Hunter, Davis, Calhoun, 
Atchison, Marshall, Anderson and Woodson, no one of the said 
officers now in office shall continue to hold office under this law, 
but that at an election. to be held in said counties on the fourth 
Monday of March, Anno Domini eighteen hundred and fifty- : 
eight, by such judges and at such places as may be designated 
by the same commissioners, who were appointed for the counties 
aforesaid under an, act of the extra session of the Legislative 
Assembly, assembled December seventh, eighteen hundred and 


of the Constitution framed at Lecompton, there shall be elected 

in each of said ids 3 full set of county officers under this 

Act, who shall hold their offices until the general election in the 

year eighteen hundred and fifty-nine. The election shall, in all 

respects, be conducted in accordance with the provisions of the 

Act above referred to, and the Governor shall commission the 

officers who may B elected at such election. — 
Sec. 111. That, on the day named in the preceding section, 

and under the regulations prescribed by the act therein referred 

to, there shall be blected in the several counties not named in 

the last preceding section, such county officers as are herein pro- 

vided for, in addition to those who hold over, under the provi- 

sions of this Act. 
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Sga: 112. That, in the. said counties of Leavenworth, John- 
son and. Jefferson, the several persons now holding the several 
offices of said counties are hereby authorized. to continue to dis- 
charge the duties of said offices until the persons elected at the 
said election in said counties, are duly qualified under this Act. 

Sec. 118. It shall be the duty of the Secretary of the Terri- 
tory to furnish to the commissioners referred [to] in this Act, 
of the several counties of the Territory a copy of this Act, which 
shall be notice to such commissioners of their appointment and 
duties under this Act. 

This Act shall take effect and be in force from and after its 


. passage. 


[Signed, ] G. W. DEITZLER, 
Speaker of the House of Representatives. 
C. W. BABCOCK, 
President of the Council. 
Approved, February 12, 1858. 
J. W. DENVER, 


Acting Governor. 


CHAPTER XIV. 
COUNTY COMMISSIONERS. 
AN ACT to Construe certain Statutes. 


Be it-enacted by the Governor and Legislative Assembly d 
the Territory of Kansas: 


Suction 1. "That in all laws passed at the present session of the 


County com- Legislative Assembly, wherein the words “ County Commission- 


missioners 


» [74 » 
grue to mean: ers," or “Board of County Commissioners,” occur, the same 


pervisors. 


shall be so construed as to mean Board of Supervisors, or Board 
of County Supervisors ; said offices being one and the same. 

This Act to be in force from and after its passage. 

[Signed, ] G. W. DEITZLER, 

` Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council.. 
Approved February' 12, 1858. 
J. W. DENVER, 
Acting Governor. 
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CHAPTER XV. 
LOCATION OF COUNTY SEATS. 
AN ACT providing for the location of certain County Seats, 


Be it enacted by the Governor and Legislative Assembly of 2 
the Territory of Vis : | 


SsEorroN 1. That a special election shall be held in the counties Special elec- 
of Brown and Nemalia, on the fourth day of April, for the pur- ip Brown and. 
pose of selecting a place for the permanent county seats. ties. 

Sec. 2. That the county tribunal shall be required to estab- County, tribu- 
lish precincts and appoint judges therefor, and they shall cause thereof. 
notice of the election, with the names of the judges thereof, to 
be posted in three public places in each precinct, at least twenty 
days before such election. 

Sec] 3. That in gase no choice should be made at the first When. election 
election, the commissioners shall be required to continue such aie 
elections from month; to month, until a choice is effected: Pro- 
vided, That after thy second election the balloting shall be con- 
fined to the three Hes haying the highest number, and the 
place having a majority of all the votes cast shall be declared, 
the permanent county seat, and shall not be changed for five 
years. EN 
Seo. 4. That all elections held under this Act shall be sub- Elections un- 
ject to, and held in accordance with the provisions of the general how held. ' 
election laws, and the qualifications required for electors shall be 
the same. 

All acts and parts of acts in conflict with the provisions of 
this Act are hereby repealed. 

This Act to take| effect and be in force from and after its 
passage. l 

[Signed, ] G. W. DEITZLER, 

Speaker of House of Representatives. 
C. W. BABCOCK, 
: President of the Council. 
' Approved February 12, 1858. 
J. W. D ; 
Acting Governor. 
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CHAPTER XVI. 
COUNTY SEAT OF COFFEY COUNTY.* 
AN ACT locating femporarily the County Seat of Coffey County. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 
LocatedatBur- — SECTION 1. That the county seat of Coffey county is hereby re- 
„Poeton, moved to, and temporarily located at the town of Burlington. 
Time of elee- Src. 2. That at the next general election for members of the 
county seat. Legislative Assembly, there shall be an election held in said 
county of Coffey, for the permanent seat of justice of seid 
county. . 
Until election, Suc. 9. That, until said election shall he had, all the ofi- 
oos at Bur" cers required by law to hold their office at county seats, shall 
comen. hold the same at the town of Burlington. 
Actsrepealed. — SEO. 4. "That all Acts and parts of Acts in conflict with this 
Act be, and the same are hereby repealed. 
Sec. 5. That this Act be in force from and after its passage. 
[Signed,] > G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. — | 
Approved February 12, 1858. 
J. W. DENVER, i 


«Acting Governor. 


CHAPTER XVII. 


REMOVAL OF OOUNTY SEAT OF DOUGLAS COUNTY. 


AN ACT to remove the County Seat of Douglas County from the Town of Le- 
compton to the Town of Lawrence. 


Removal. SEC. 1. Be it enacted by the Governor and Legislative 
Assembly of the Territory of Kansas: "That the County 
Seat of Douglas County shall be and the same is hereby tem- 
porarily removed from the town of Lecompton to the town of 
Lawrence. 

All records, &e. SEC. 2. That all the records and proceedings in the Probate 

to Lawrence. Court, together with the county records, shall be removed to the 
county seat at Lawrence. 
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Seo. 9. That all processes that have been issued by the Pro- Regarding 
bate Court of Douglas County, made returnable at Lecompton, iion 
shall be and the same are hereby made returnable at Lawrence. 

Sec. 4. This Actito take effect and be in force from and after 
its passage. l 

[Signed, ] G. W. DEITZLER, 

Speaker of House of Representatives. 

C. W. BABCOCK, 

P ese of the Council. 
Approved, J anuaty 16, 1858. E 
J. W. DENVER, . ` | l 

Acting Governor. 


| F 
CHAPTER XVII. 


COUNTY ee OF FRANKLIN COUNTY. 


AN ACT to locate the County Seat of Franklin County. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 

Szcrron 1. That there shall be an election held in the County Election to be 

_of Franklin, under e law regulating elections, for the purpose  .- 
of locating the county seat of said Franklin County, on the first 
Monday of April, 1858, and the place having a majority of all 
the votes cast shall be declared the permanent county seat. 

Sec. 2. That the returns of said election shall be made to the Probate judge 
Probate judge of said county within four days after said election, turns and de- 
and gaid vote shall þe canvassed by said Probate judge the next i 
day thereafter, and such result declared by said judge. 

Sec. 9. That the| officers of'said county shall, within thirty Officers to re~, 
days after the location of said county seat, remove their respec- seat. d 
tive offices to the place thus designated. 

Src. 4. That the election precincts heretofore established by 3 Prooinete and 
law shall remain the same, and the judges of election of the" 

fourth of January, 1858, constituted, and empowered, and au- 

thorized to hold and-conduct the said election. 

[Signed,] G. W.  DEITZLER, 

| Speaker of Housé of Representatives. 

€. W. BABCOCK, 

President of the Council. 

Approved February 12, 1858. 

J. W. DENVER, Acting Governor. 
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CHAPTER XIX. 
COUNTY SEAT OF LEAVENWORTH COUNTY. 


AN ACT removing the County Seat of Leavenworth County. 


Beit enacted by the Governor and Legislative Assembly of 


the Territory of Kansas: 


SEcTION 1. That-the County Seat of the County of Leaven- 
worth is hereby removed to and located at the city of Leaven- 
worth, and all officers required by law to keep their offices at the 
county seat, shall, within twenty days after the passage of this 
Act, remove their offices to said city of Leavenworth, together 
with all the papers, records and- books belonging to the same; 
and all official business required by law to be transacted at the 
county seat shall be transacted at the county seat hereby located. 

Src. 2. At the next general election for members of the House 
of Representatives of the Legislative Assembly of this Terri- 
tory, all the legal voters of said county shall be allowed to vote 
for the place of their choice, for a permanent location for the 
seat of justice of said county, by having written or printed, on 
the ballot they shall vote at said election, the name of such 
place, and the place receiving a majority of votes cast for 
county seat, shall be the permanent county seat of said -county. 

Sec. 3. Said election for county seat may be contested in the 
same manner, and under the same regulations, as are provided 
for contests for the office of sheriff, so far as the same may- be 
applicable. 

Sec. 4. All acts and parts of acts inconsistent with the ad 
visions of this Act are hereby repealed. — 

This Act shall take effect and be'in force from and after its 
passage. vis 

[Signed,] G. W. DEITZLER, 

‘ Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. - 

Approved February 12, 1858. 

` J. W. DENVER, 


Acting Governor. 


4 
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CHAPTER XX. 


COUNTY SEAT OF RILEY COUNTY. 


B 
p ^o0rnpcoórh tt ae Mei 


yo 


AN ACT Locating Permanently the County Seat of Riley County. 
Seo 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of IKansas : 


Section 1. That the County Seat of Riley County .is hereby County seat 
- located at Manhattan City, and that all county officers required Of floors ore reggir 
by Jaw to hold their affices at the county seat, are hereby author- offices. 
| izéd and required to move their offices, records, books and papers 
B tothe county seat thus established, on or before the first Monday 
Í in February next after the passage of this Act; and that all pro- 
B ceedings, judicial or otherwise, required by law to be transacted | 
Í at the county seat, shall hereafter be transacted at the said Man- 
Í hattan City. 
| | SEC. 2. That if any of the officers of said county shall neg- Penalty for 


Í lect or refuse to obey the requirements of this last section, they Derino tTO mene 


| shall be liable to a fine of twenty-five dollars for each. day that 


| they, or either of them, shall so neglect or refuse to obey said. 

| requirements; said fine to, be sued for and recovered in any 

| court in this Territory, by any person, and one half of said fine 

| to go to the complainant and the remainder to the county. 

| xc. 8. The public grounds whereon the county buildings Grounds for 
| shall be erected, shall be selected and located by the County ings, by whom 
| Commissioners of said Riley county, at the expense of said 

| county. 
| Sexo. 4. ‘The Secretary of [the] Territory is hereby instructed Secretary of 
E to furnish the County Commissioners and Probate judge of Riley 


Oph Fa S 


E! 
tese Re ~ 


quired to fur. 
copy o 
E county, each, with a copy of this Act, immediately after the this Act to the 
. passage of the same.” 


Src. 5. All laws ‘and. parts of laws heretofore passed upon 

| this subject, are hereby repealed. 

This Act to take-effect and be in force from and after its 

| passage. ; 

| [Signed] | G. W. DEITZLER, 

"Speaker of House of Representatives. 
C. W. BABCOCK, 


President of the Council. 
Approved, January 30, 1858. 


J. W« DENVER, 
B Acting Governor. 


dz PR ae R pte 


he s 


wo 


2 


ed lection 
to beh 


How conducted 


Probate judge 
to count the 
votes and de- 
tlare the re- 
ault. 


Officers shall 
move their 
offices. 


Penalty, 


AN ACT entitled “ An Act to provide for an Election for the Location of the 


Be it enacted by the Governor and Legislative Assembly of 


tion for members of the House of Representatives, in the several 
counties of this Territory, an election for the permanent location 
of the county seats of the several counties, and that the places 
having the highest number of votes, shall be the permanent 
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CHAPTER XXI. 


LOCATION OF COUNTY SEATS. 


County Seats of the several Counties of the Territory." 


the Territory of Kansas: 
Sxcrron 1. That there shall be held at the most general elec- 


county seats of the counties respectively. 
Sec. 2. That said election shall be conducted under the rules 


and regulations of the general election laws, passed at the present 
session of the Legislative Assembly. 
Sec. 8. That the Probate judges of the several counties shall, 
within five days after such election, proceed to count the votes 
cast, and declare the result of the election; and the several 
county offices, required by law to be kept at the county seat, 
shall, within twenty days after the result shall have been declared 
by the Probate judges of the several counties, be removed to the 
place so declared to be the permanent county seat, and upon the 
refusal of any county officer to so remove his office to the place 
so declared to be the permanent county seat, shall be deemed to 
be guilty of a misdemeanor, and upon conviction, shall be fined 
in any sum not less than five hundred dollars; Provided, this 
Act shall not apply to any act passed at this session, locating 
the county seat of any county. 
"This act to bein force from and after its passage. 
[Signed,] G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 


Approved February 12, 1858. 
J. W. DENVER, 


eling Governor. 


% 


| passage. 


—- 
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CHAPTER XXII. 


COUNTY OF DOUGLAS. 


AN ACT to authorize the County of Douglas to borrow Money. 


Be it enacted by the Governor and Legislative Assembly of 

the Territory of | Kansas : 

SECTION 1. That the County of Douglas is hereby authorized Rate of inter- 
to procure, by loan, any sum of money not exceeding ten thous- 
and dollars, at rates of interest not to exceed ten per cent. per 
annum ; and that the tribunal for the transaction of county bus- County tribun- 
iness is hereby authorized to issue bonds, not exceeding. the fois” 
amount specified for such purpose, in parcels not less than ten 
dollars ; said money to be appropriated exclusively for the erec- 
tion of county buildings. 

Sec. 2. That all laws or parts of laws inconsistent with this 
Act, are hereby repealed. 

This Act to take effect' and be in force from and after its 


[Signed, ] G. W. DEITZLER, 
| Speaker of House of Represen'atives. 
C. W. BABCOCK, 
. President of the Council. 
Approved February 12, 1858. | 
J. W. D $ 


Acting Governor. 
L 


* 


CHAPTER XXIII. 


CENSUS ‘al CERTAIN DISTRIOTS. 


AN ACT to provide for taking a Census in certain Districts, therein specified. 


| Be it enacted by the| Governor and Legislative Assembly of 
| the Territory of Kansas: 
| Sxcrion 1. That a census shall be taken of all inhabitants, censugto be 
| over the age of twenty-one years, entitled to vote under the ay ee 
| Acts of Congress, Organic Act, or Territorial law, of the 
| municipal township of Kickapoo, in the county of- Leavenworth ; 
E of the municipal townships of Oxford and Shawnee, in the 

| county of Johnson; of the municipal township of Walnut, in 
§ the county of Atchison; of the municipal townships of Tate e 


1 
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and Potosi, in the county of Linn; ‘of thé county of Marshall, 
and of the county of McGee, at the earliest practicable period, 
and in the manner ‘hereinafter prescribed. 


Persons ap. o Szo..2. The following persons are hereby appointed Commis- 

census, sioners to take said census, viz: Scott J. Anthony and Columbus 
Crane, for the township of Kickapoo; Benj. F. Dare and Chas. 
Mayo, for the township of Oxford; Chas. Mayo and Samuel M. 
Cornatzer, for the township of Shawnee; Dr. J. Eagles and 
Caleb Woodworth, Jr., for the township of Walnut; J. C. Dan- 
ford and Wm. Emerson, for the townships of Tate and Potosi ; 
A. G. Barrett and Dan. C. Auld, for the county of Marshall, 
and Wm. R. Griffith, for the county of McGee; who, before 
entering upon the discharge of their duties, shall take an oath, 
faithfully to discharge their duties under the provisions of this 
Act. 

pote’ DEO. 9. It shall be the duty of each of the persons appointed 

pointed, by this Act, to visit every dwelling, cabin, tent or building in § 
which he can find inhabitants, and take the name of each inhab- § 
itant as provided in the first section, specifying the date of his 
settlement. They shall have power to administer oaths, and may 
require any person within the township in which they are author- 
ized to take the census, to swear to the date of his settlement, 
particularly interrogating him as to whether he was an inhabi- 
tant prior to the fifth day of April, A. D. 1857. 

Compensation. SEC. 4. Each person appointed under this Act shall be entitled B 
to five dollars per day for each day actually employed in the dis- | 
charge of his duties under this Act, to be paid out of the Ter- 
itorial treasury. 

Penalty for in- Suc. 5. That any person who shall attempt, by intimidation, : 
threats or menace, to interfere with the Commissioners appointed E 
to take this census, shall be guilty of a misdemeanor, and on E 
conviction, punished by fine of not less than fifty dollars, or 
imprisonment not less than thirty days, or both, at the discretion B 
of the court. | 

Probate Court Sec. 6. That in all cases arising under this Act, the Probate 

sive jurisdic- Courts shall have original and exclusive jurisdiction ; Provided, 
however, that in all cases arising under the provisions of this ff 
. Act, preliminary examinations may be held before any justice of J 

“the peace, or before the Probate judge of the proper county ; andi 

the Probate judge shall be empowered to issue writs of arrest, $ 

and hold persons charged with violations of this Act, until trial 
can be proceeded with, and their guilt or innocence established. 
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writing by the justice of the peace; and if on such examination, 
the party accused shall pay, € or. decure igbe paid to ‘the complain- 
ant, such sum: or sums of money or property as. she may agree to. 
receive in full satisfaction, pnd, shall.’ er giye bond, to the 
trustees of the township i in which:sgid complainant “shall: reside 
and their: successora- in office, conditioned to. st save: guci township : 
free from all charges towards the) jxintenance ‘ob said child, then, i 
and in ‘that ease, the justicé shall discharge, the > party, accused out 
of custody an his paying... the gosts et. peoseciition.. Provided" 
that the agreemerit ‘aforesaid shall he made or; acknowledged, by. 
both parties ‘In-ther preségee of | ilie justice, whe shalt, „thereupon, 
enter & memorandum, of the.same upon h hisdocket; < 
SEC., 2. ` That when any. woman has p bastard child: ànd Beg. 
township trus- lecfa io bring. a Ruit for its, maintenance,” or-comimences a suit 


tees may prose- 


cute a suit be- and fails to prosecute to final judgment, the fownship- trustees in 
tober of the any township interested in the support of Ay. Bach. bastati child; 
vine _ when sufficient security is not offered to.saye “the township: from - 

E expense, may bring a suit in behalf of the township, against. him 
who is accused of ‘bogébting’ suth child, or may take’ ‘up and. 
 prosemnte à suit begun by.the motligr: of thé, child: 

Sc. 8. That in case such accused: person does not, ‘comply’ 
iiic sada with the provisions.ia ‘the first:section: “of this, Act devbtained, the l 


does not co 


mply : 
, With theprovis- justice to whom such complaint, was made shall bind such peson 


Duty of thejus: ina recognizance tó appear at the” next comi of Probate, with ^ 
È gufficient, security ina Sui not less thazistwo: banded: dollars nor. 
moré thin three hundred dollars, for : the benefit’, of the: township ’ 
E eo in which such bastard: child’ tliall be born, to answer such actusa- 
h ` tiny and to. abide the’ order of, gaid « dourt thereon ; "ani onmegleos 
, i or yefusal fo find, such. ‘seciifity; ‘the justice shall | gause hin viel bé 


| = o committed t tlre “jail of ihe eodrty, t there 1 to bs held fo REN 


as 


such Sornplaint.” "uc x acdc di o ae MEME 
It the womanis Shor. 4. That if, at die time. af euch e court ih eran be, “nat, 
pear, the ao- delivered, ox bg anable to attend, the ; couitshall orde the renewal 
cused must re- ~ 


new his bonds of. the bofjds “of, recognizance, “that: the’ accused; pes i a be? 
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court when the fortheoming. at, the next court t atien thes þitt th of, the child;. at 


wonianis able 


to attend, —— which the mother o gfe child shal, bp, “ableto.2 aS and, the 
continuange ; of Such 4 honds. shall be entered by; order, of. said 
4 courp, unless she sponrity shall object, thereto, and-shal] bavesthe. 
; ` same forge, al sliept as, a taker jin, com d for. that.. 

. purpose, LA) des eee fux ads Ens RAE e imu E IDEST: 
| If the accused SEC. Be, "bat xd suche aser died 
(00 Blend zotgulty to such charge, before, the. autocrine ip diesque 
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court shall ordér the issue to be tried by a jury ; and at the trial 
of such issue, the exhumation before the justice’ shall be given 
in evidence ; and the mother of the bastard child shall be admit- 
ted as a competent witness, and her credibility be left tothe jury. 
Provided, always that no woman shall bé admitted as a witness 
58 aforesaid; who has been convicted of any -crime which. would 
by law ‘disqualify her from being a witness in any other case; 
and.on the.trial of:the issue, the jury shall, in behalf of the man. , 


accused, take into. consideration- amy want of credibility i in the | 


mother: of. the bastard child ; also any variations in her testimony . 
béfore the justice and that before the jury; and also, any other' 
-confession ef her at any time, Which does not agree with her tes- 


221 


oa 


timony,.arany othe er pleas‘ or proofs made. and produced on be- - 
di 


half of such accuse person. 


Seo. 6. That in case the jury find: the defendant guilty, or 
suck accused person’before the trial, shall confess in court that 
the accusation is true, he shall be judged the reputed father of 
such child, and shall; stand charged with the maintenance thereof 
in such a sum or sums as the court shall order. and’ direct, with 
payment of costs of É prosecution, and the court “shall require the 
reputed father to give security to perform thé: aforesaid order, 


Ifj If jury fine find the 
endant guil- 
Dg he shallgive 
tomain- 
tain chid. 


and i in case the said reputed father shall neglect ` or reftise to give Penalty for 


^ 


security-as aforesaid'and pay the osts of prósécution,. he -shall 
be committed to the jail o£ the county, there to rémain until “he 
shall comply with the order of the*eourt. Provided, that such 
putative, father shall not be confined over'five years. 


Suc. T. That when any défendant to a complaint of bastardy, 1 


neglect or re- 
fusal. 


Defendant 
mitted to 


shall have been’ comiüitted to jail on neglect or refusal to find the m) Probate, 


Security required by the third’ section of this Act, or on failure of 
such defendant to renew his ‘recognizance as required by the 
fourth section of this Act, it. shall Be* latvful ” Tor any “ probate - 
jidge within his county, to admit such ‘defendant to bail by 
recognizing liim in such stim ‘aiid with such securities as such 
judge shall deem proper, conditioned for the appearance of such 
defendant before the proper court to ahswér the complaint under 
which he stands charged ; and for taking such bail, the said judge 


may by special warrant under his hand and ‘seal, require the ' 


sheriff or jailor to bring such défendant béfore him, at the court 
house of the proper county, at such time as in such warrant the 
judge may direct. Provided, thai in fixing the amount of bail, 
the judge admitting the same shall be governed in the amount 
and quality of bail required by the third section of this Act. 


(3 may ad. 
jud im to bail 
to appear at 
court. 
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rs Tibur Sec. 8. That when any woman has a bastard child who now is, 
smh directors oy may hereafter become a pauper in any county poor house in 


township tius. Buy county in this Territory, shall neglect to bring a suit for the 


tees may bring maintenance of such child, or commences suit and fails to prose- 
cute to final judgment, the directors of any poor house in any 
county, or the trustees in any township interested-in the support 
of any such bastard child, where sufficient security is not offered 
to save the county from expense, may bring a suit in behalf of 
the county against him who is accused of begetting such child, 
or may take, up and prosecute a suit begun by the mother of the 
child. 
peer eae Sxc. 9. That thesWerrant authorized to be issued by this’ Act 
bo takonin any against any accused person, shall authorize and empower the 
officer to which it is directed, to pursue and take the accused 
person in any county in this Territory, and to bring said accused 
person. before the justice who issued said warrant, to answer the- 
complaint made. against him. 
Conditions of _ EC. 10. That whenever bond shall be given by any Don 
bond for mug- charged with being the father of any, illegitimate child, under the 
provisions, of this Act, the condition of said bond shall be, that 
said bastard child shall not become a township charge upon any . 
township in this Territory. 
Sxo. 11. That all acts and parts of acts heretofore passed upon 
this, subject be, and the same are hereby répealed. 
^ This Act to take effect and be in force from and after its pas- 
sage. 
[Signed,] G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOOK, 
: -President of the Council. 
Approved February 9, 1858. 
J. W. DENVER, T 
icting Governor. 
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CHAPTER XXV. ' 1 


COLLEOTION OF DAMAGES, 


= AN ACT providing for the Collection of Damages in certain cases. 


. Sage. , 


Be it enacted by the Governor and Legislative Assembly 


of the Ferritary of Kansas : 


Sec. 1. That all incorporated cities and towns shall be held Cities to be re- 


responsible for all, damages that shall accrue in consequence of the action of mobs. 


sponsible for 


action of mobs within their incorporate limits, whether. such 


damages shall be loss of property or injurygo life or limb. 


Sro, 2. That actions for damages, under the provisions of this Actions to be 


-by any person aggiieved, in such manner as other actions of simi- 
lar character before said courts. 
This Act to take effect and be in force from and after its pas- 
F Signed, | | G. W. DEITZLER, 
| €. W. BABCOCK, 
President of the Council, 
Approved-February 9, 1858. 
J. W. DENVER, 
Acting Governor. ., 
| 


CHAPTER XXVI. 
CONTESTED ELECTIONS " 
AN ACT to provide for Contested Elections. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 


Szó. 1. That if any candidate or elector of the proper county, 
or representative or council district, chooses to contest the validi- 
ty of an election, or the right of any person, proclaimed duly ¢ 
elected, to his seat in the Council or House of Representatives, 
such person shall give notice thereof, in writing to the person 
whose election he|intends to contest, or leave-a written notice 
thereof at the house where such person last resided within twenty 
days after the election, expressing the points on which the same 


will be contested, and the names of two justices of the peace, who 


. " brought, before 
Act, may be brought before any court of competent jurisdiction, 


any court hay- 
Ing jurisdiction 


` Speaker of House of Representatives. 


Manner of con- 
testing an elec- 
tion of mem- 
ors of the 
gouncil or 
p- 
House of Rei 
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will officiate at the taking of the depositions, and when and where 
they will attend to take the same, and such notice shall be served 
at least ten days before the day pointed out therein for the tok- 
ing the depositions, [and] shall not exceed thirty days from the 
day of election. 
Sec. 2. That the said justices, or either of them, shall have 
The justices 
may isso sub- power, and are hereby authorized and required to issue subpoenas 
persons re- to all persons whose testimony may be required by either of the 
Ther shall hear parties, and the said two justices, when met, shall hear and certify 
the testimony under seal all testimony relative to such contested election, to 
the Speaker of the branch of the Legislative Assembly where the 
person whose seat is contested may be returned to serve at their 
next session. 
None but elee-- Sne. 9. That no person shall contest i the election of any mem- 
ted to contest ber of the Council or House of Representatives, unless he is an 
elector of that county or district from which the person is return- 
ed to serve. No testimony shall be received by the justices -on 


qestimony that the part of the person contesting the election, which does not re- 


speoticg, not to to late to the point specified in the notice, a copy of which notice 

be received. shall be delivered to the-said justices, and by them transmitted 
to the Speaker of that brane of the Legislative Assembly where 
the contest is to be decided, with the other documents. 


Qentestedelee- SEC. 4. That the method to be pursued in contesting the elec- 

tion of county `; 

officers. tion of any person declared duly elected sheriff, coroner, county 
auditor, county recorder, county treasurer, county commissioner 
or county assessor or other county officer, shall in every respect 
be similar to the method directed as aforesaid, to be pursued in 
contesting the election of members of the Council and House of 
Representatives to the Legislative Assembly, save only that the 
testimony, taken as aforesaid, and all matters relative to such 
contest, shall be sent to the Probate Court of the proper county, 
on or before the second day of the term, next ensuing the thirty 
days allowed, in which to take depositions by the preceding sec- 
tions, and the said Probate Court at their said first term, after 
. thirty days shali have expired, shall hear and determine the con- 
- test. 

Compensation DEO, 9. That the judge who carries the poll book to the clerk 

ofjudge who | of the Probate Court of the proper county shall be entitled to-re- 

ook ofthe Ceive for the sanie ten cent per mile from the place of election to 

Probate Court. the seat of justice, to be paid out of the county tréasury. 


Qflcer refusing Sec. 6. That if any officer charged with any duties under this 


duties of this Act, shall refuse or neglect to perform the duties required of him 
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“by this Act aécording to the true intent and meaning thereof, he 
Shall, on conviction thereof, before any court having cognizance 
to that amount, 1 be fined in any sum at the discretion of the court, Penalty. 
not ws two| hundred dollars, 

Szc. T. That all fines and penalties imposed by this Act, shall 
be end with costs of suit or in an action of debt, or by in- 
dictment for the use of the county. 

[Signed,] G. w. DEITZLER, 

Speaker of House of Representatives. 

0. W. BABCOCK, 

f , President of the Counci. 

Approved February 12, 1858. `` 

l JW. DENVER, ' p : 


Acting Governor. - 


| 
| 
| 


CHAPTER XXVII. 
ELECTION FRAUDS. 


AN ACT providing for the Investigation of Election Frauds. 


Be it enacted by the Governor and Legislative Assembly of 
the Ter ‘rttory of Kansas, as follows: 
Seo. 1. That Henry J. Adams,.E. L. Taylor, Thomas Ewing, , Names of Com- 
. Jr., J. B. Abbott, Ely Moore, Sen., and, Dillon Pickering, be 
and are hereby appointed and created a Board of Commissioners, 
whose duty it shall Il be to investigate the frauds committed on the Their duties. 
. 21st day of December, A. D. 1857, at an election held in the 
' several precints in said Territory, on the adoption of the consti- 
tution framed at Lecompton, November Tth, 1857, as submitted 
by the convention who framed it; and also at an election held 
on the 4th day of January, A. D. 1858, at the several precincts 
in said "Territory, for the purpose of electing State officers, 
\ member of Congress, and members of the Senate and House of 
Representatives, uhder said constitution. 


SEC. 2. That for-the purpose of said investigation, the said Powers of com- 
comnussioners are hereby authorized and empowered to hold their 
sessions at such time and at such places as a thorough and full 
investigation of s aid frauds may, in thejr judgment require; and stay issue sub- 
they are hereby authorized and empowered to issue subpcenas, E ; 
under the hand of the President of said Board, for witnesses; to Benoe of wit- — .- 
compel tlie attendance of persons and the production of papers ; 
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to administer oaths, and in-default-or refusal of any person tò 
“appear before them, who may have been duly subpoenaed, to en- 
force attendance by attachment. 
Testimony tos — SEC, 8. That it shall be the duty of said Board to cause the 
writing. ^ . testimony taken before them to be reduced to writing under their 
direction, and subscribed by the deponents ; that said Board shall 
Shall make re- Trom time to time make reports, which together with the testi- 
Sort mony 80 taken, shall by them be transmitted to the Governor of 
the Territory, the President of the Council, and the Speaker of 
the House, to be communicated by them to the Legislative As- 


sembly. . 
Sergeant-at- Sec. 4. That said Board or a majority of them, shall have 
arms. 
His duty.! power to appoint a sergeant-at-arms, whose duty it shall be to 


serve all writs or subpoenas, and other process, that may be deemed 
proper and necessary, to elicit a full trial and fair investigution 
of said alleged frauds, and shall be entitled to the sum of five 

Compaen dollars per day, for every day he may be necessarily engaged in 

and milage. the duties of said office, and ten cents per mile for every mile 
necessarily travelled in the discharge of such duty, and the said 
seargeant-at-arms shall have power by and with the consent of 
the Board, to appoint deputies who shall receive as compensation, 
two dollars and a half dollar per day. 

Compensation SHC. 5. That said commissioners shall each be entitled to re- 

of Commission- ceive the sum of five dollars per day for every day they may be 

necessarily engaged in the discharge of their duties as such com- 

missioners, and milage at the rate of ten cents per mile for every 
- mile necessarily traveled i in the discharge of their duties as afore- 
said. 
Hs veld: Sec. 6. That all the officers secte by this Aet shall be paid 
_ out of the Territorial treasury, for their services as aforesaid, 

and a majority of said Board shall constitute a quorum to trans- 
‘act any business connected with said investigation. 

Regarding wii- SEC- T. That for the refusal of any witness brought before 

fuse to mo tez, Said Board, to testify they shall have power to commit to impris- 
onment said person from day to day until they shall be willing to 
testify. 

May command ÑEC- 8. That in case said Board shalt be interfered within the 

frotectionfrom lawful discharge of their duty by any person or persons they, the 

militia, > said Board, shall have power to ‘lawfully claim and demand the 
protection of the Territorial militia. 


Compensation SEC. 9. That all witnesses attending before said commission- 
of witnesses. — ers shall be paid the sum of one dollar. per day, aud five cénts 


/ Milage. 


è 


à 
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per mile for each mile traveled in going and returning therefrom. 
The President of ie Board shall give certificate of the amount 
due each, and draw |a warrant on the Territorial treasurer for the 
same. 


! 


Sro. 10. ‘All acts and parts of acts now in force and in con- Repealofaets. 


flict with the provisions of this Act, be and the same are hereby 
repealed. " 


Szo^11. This Act'to be in force sed take effect: from and 
after its passage. 
[Signed,] | G. W. DEITZLER, 
Speaker of House of Representatives. 
l | ©. W. BABCOCK, 
President of the Council. 


~ 


Approved January 14, 1858. 
J. W. D oR, 


i Acting Governor. 


CHAPTER XXVIII. 


ELECTION FRAUDS. 


AN ACT supplementary to an Act providing for-the investigation of Election 
` Frauds, passed January 13, 1858. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 


- 


Sec. 1. That the said Board shall have power through their Writs ofat- 
President to issue writs of attachment to accompany their writs E 
of subpena, when in’ the judgment of said Board it shall be ne- 
cessary to secure the tendance of any witness or witnesses that 
they may think necessary to secure a full and fair investigation i 
of said election frauds to be served and executed by the sergeant- ' 
at-arms or his deputy; immediately after the service of the writ 
of subpeena, if it sh ill to him appear necessary in order to secure 

‘the attendance of said person or persons, and the production of 
any papers that may be necessary ia said investigation. 


_ All acts.and parts of acts inconsistent with this Act be, and 
the same are hereby | repealed. 
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. Addition to Szo. 1. That H. T. Green be and hereby is added to the | 
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This Act to take effect, ond be in force from and after its pas- J 
gage. TE 
[Signed,] — 'G. W. DEITZLEB, 
Speaker of House of Representatives. 
.. €. W. BABCOCK, 
President of the Council. 
Approved January 22,1858. . i 
J. W. DENVER, 
` Acting Governor. 


r CHAPTER XXIX, ; 
ELECTION FRAUDS. 


AN ACT supplemental to an Act providing for the investigation of Election E 
Frauds, passed January 18, 1858. 


Be it enacted by the Governor and Legislative Assembly of E 
the Territory of Kansas : : 


commissioners. commission provided for in the act to which this Act is supple- E 

mental, and that said commissioners shall have power to investigate B 

any frauds which have been ‘or may" hereafter be committed in E 

making up the returns or in declaring the result of ad of the 

said elections. ” 

May force at- SEC. 2. That said Board shall have power to enforce the at- E 

witnesses and tendance of witnesses and the production of papers. : 

uction of i 

eers. me ; EO. 3. That the said Board shall have power to appoint a f 

Hoard. ros. clerk, who shall receive the same o E provided. for the E 

members of this Board. , 

Appropriation SEC. 4. That there be hereby SUDESDE iated towards’ defraying § 

to pay Bord the contingent expenses « of said Board, the sum of three hundred E 

dollars, or so much fhereof as may be necessary, subject to the $ 

draft of the President’ of said Board upon the treasury. of the | 

Territory; ; and the President of said Board shall keep an account B 

of the moneys 80 received and expended, with vouchers, and reg 
turn the same with the final report of said ‘Board. 

All acts and parts of acts inconsistent with this Act, : are here- 

by repealed. 


Acts. repealed. 


Qm. 30—81.] 


This Act to take praet and be in force from and after its pas- 


sage. 
[Signed, ] 


Approved, January 18, 
J. W. DENVER, 
UE 


! 
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* 


G. W. DEITZLER, 
Speaker of the House of Representatives. 


€. W. BABCOCK, 


President of the Council. 


1858. 


Governor. 


CHAPTER XXX. 


ELECTION FRAUDS. 


AN ACT to increase the compensation of the members of the Board of Commis- 
sioners for the investigation of Blection Frauds, created by an Act passed Jan- 
uary 15, and an Act supplementary thereto passed January 18, A. D. 1858. 


J 


en ro 
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Be it enacted by the Governor and Legislative “Assembly of . 
the Territory of, Kansas, as follows : 


That the pay of the members of said Board, sergeant-at-arms fusil of 


and clerk, shall be increased to eight dollars per day, and the 

pay of the deputy sergeant-at-arms shall be increased to five dol- 
rate of pay to commence from and after the 
first session of said Board. 


lars per day. This 


[ Signed, | 


Approved, February 9, 1858. 
J. W. DENVER, 


Acting vc Governor. 


E 


. named. 


Be it enacted by t 


| 
| 


G. W. DEITZLER, 


. 6, W. BABCOCK, 


E 


E Speaker of House of Representatives. 


President of the Council. 


s 


"the Territory of Kansas 


'"SEoTrroN 1. That 


CHAPTER XXXI. | 
LECTION RETURNS. 


AN ACT to authorize the Governor, the President of the Council and Speaker of 
the House of Representatives, to exaniine certain Election Returns therein 


e Gini and Legislative Assembly of 


the Governor and the President of the Coun- 
cil and thé Speaker of the Ilouse of Representatives of this 


compensation 


Election. re- 
turns to be ex- 
amined, 
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Territory be, and they are hereby authorized and directed to 
examine the returns of an election holden in this Territory on 


— the [21st] twenty-first day of December, 1857, on the Lecompton 


Property ex- 
empt from exe- 
cution, 


Lien or mort- 
gage not affect- 


Constitution ; and, also, the returns of an election holden on the 
fourth day of January, 1858, for State officers and members of the 
State Legislature under said constitution, and to cast up all the 
votes then polled and returned, and to publish the same by proc- 
lamation, together with such facts relating thereto as may come 
to their knowledge. 
[ Signed. ] G. W. DEITZLER, 
Speaker of House of Representatives. 
_ €. W. BABCOCK, 
President of the Council. 
Approved February 12, 1858. 
J. W. DENVER, 
Acting Governor. 


CHAPTER. XXXII. 
EXEMPT FROM EXECUTION AND ATTACHMENT. 
AN ACT to Exempt certain Property from Execution and Attachment. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: —— 

Section 1. That a homestead, consisting of any quantity of 
land not exceeding one hundred and sixty acres, and for agricul- 
tural or horticultural purposes, and the dwelling house thereon, 
and its appurtenances, to be selected by the owner thereof, and 
nòt included in any town plot or city or village, or instead there- 
of, at the option of the owner, a quantity of land not exceeding 
one-half of an acre, being within the plat of any town or city or 
village, and the dwelling house thereon, with its appurtenances, 
owned and occupied by any resident of this Territory, shall not 
be subject to forced sale or execution, or any final process from 
any court, for any debt or liability contracted at any time before 
the passage of this Act. 

SEC. 2. Phat such exemption shall not effect any laborer’s or 
mechanie’s lien, or extend -to any mortgage thereon lawfully ob- 
tained, but such mortgage or other alienation of such land by 
the owner thereof, if a married man, shall not be valid without 
the signature of the wife to the same; but nothing in this sec- 


` 


| 
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| 
tion contained shall be 0 construed as to effect the validity of, 
any mortgage secured before the passage of this Act, and noth- 
ing contained in this Act shall be so construed as to affect the 
validity of any promissory note, bond or other security, for the 
collateral security of which any such mortgage may have been 
given. 

Sxc. 3. That 2 levy shall be made upon the lands or When deve is. 
tenements of a household, whose homestead has not been selected not a pin 
and set apart-by metes and bounds, such householders may notify py metes and 
the officer at the time of making such levy, or at any time-pre- heldersmay no- 

| Vious.to the day of the sale of such property or what he regards 
| as his homestead, with a description thereof, within the limits 
| above prescribed, and the remainder alone shall be subject to 
| sale under such levy. | 


| : 
| Seo. 4. That if tho plaintiff, in execution, shall be dissatis- If plaintiff is 
| 


fied with the quantity of land -selected and set apart as afore- Ti quantity 
| said, the officer making such levy shall cause the same to be ṣà. oficer to 
surveyed, beginning at a point to be designated by the owner, surveyed. 
and set-off in a compact form, including the dwelling house. and 

its appurtenances, to the amount specified in the first section of 

this Act, and the expenses of such survey shall be chargable on Expenses of 
the execution and collected thereupon, if it shall appear after paid. " MN 
such survey that the owner of said land did not correctly state 

his metes and bounds otherwise the expense of survey shall be 


borne by thé person or persons directing the same. 

Sec. 5. After the survey shall have been made, the officer After survey 
making the levy may proceed tò sell that portion of the property fand loved cx. 
so levied upon, if any there shall be found, to be in the same 
manner [disposed of] as provided in other cases for the sale of 
real estate on execution. 


| > 
Sec. 6. That any- erson owning and o¢cupying any dwelling Dwelling-hous- 
house or land not his bv hich land he shall be rightfully in es, &c., exempt. 
possession of, by lease or otherwise, and claiming said home as 
his homestead, shall lle entitled to the exemption of such house. 
and such lease, or other title-to such land. 


Src. T. That nothing in this Act shall be so construed as to Property ex- 
exempt any real estate"or personal property from taxation or erm Hun 
sale for taxes. i : : : 

Sxc. 8. That no property hereinafter mentioned shall be lia- property ex- 
ble to attachment, execution or sale, on any final process issued eoution, except 
from any’ court of this Territory, except for taxes, 1. The fam- 870 

ly library, family Bible and all school books and family 


Bm 
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pictures. 2. A seat or pew in a house or place of public wor- 
ship, 3. The rites of burial of the dead. 4. All wearing ap- 
parel of the debtor and his family, all cooking utensils and all 
other kitchen and household furniture not herein enumerated, not. 
exceeding three hundred dollars in value, 

Same. Sec. 9. That two cows, twelve hogs, twelve sheep, and also 
the wool from the same, and all yarn and eloth manufactured for 
>the use of the family, one yoke. of oxen and one horse, or, in 
“Viet thereof a span o£ horses, the ascen food forall the stock 
mentioned in this section, for one year’s support, either. provided 
or. growing, or both, as.the debtor may choose; algo, ohe wagon, 
cart or dray, one sleigh, two ploughs, one drag and other farm- 
ing utensils, including tackle for teams not ae one hyn- 
dred dollars in value. p a 

Same. Sec. 10, That the TEFORIABE for the T an: his fully. 
necessary for one year’s support, either provided or growing, or 
both, and fuel necessary for the same for one year. 

Same, . Sec. 11. That-the tools.and implements, or stock in trade of 
any mechanic, minor or other person or persons, and kept for 

d ihe purpose of carrying on his trade or business, not exceeding - 
three hundred dollars in value, the library and impleménts of 
any professiénal: man, not exceeding:five hundred dollars in 
value; and in addition to a library as aforesaid, any professional 
man may have and keep to use in the exercise of his profession, 
one horse and buggy and houses, all of which articles hereinbe- 
_fore intended to be exempied,-shall be chosen by-the ca his 
agent, attorney or legal representative’ .. | ^. . : 


When exempt- Sno. 12. That in any case wherein any property did) as 
ed property is 
Jevied on, de- exempted‘ under the provisions of this Act, shall be seized on éx- 
replevy, c. ecution of attachment, the defendant in such process shall be 
entitled to his proper writ of -replevin, trespass or otherwise, ‘to 
try the title to the same, or to recover the valué thereof, ; 
. Administra = Suo. 13.. The benefit of this Act shall. not éxtend.to any ad- 
ministrator, executor: on guardian, or.to any other- person or 
persons acting in a residuary capacity, or to their securities. -- 
Suc. 14. This Act shall be in force from and after its pas- 
„Bage, and all acts or, parts of acts conflicting. with this. Act, are 
hereby repealed. — [Signed.] G. W. DEITZLER, . 
' -y + c e Speaker of House of Representatives. 
seco a V C Wa BABCOCK, : 
ee, | President of the Council. n 
Approved, Tins 12, 1858,. Tm 
J. W. DENVER, Acting Governor. 
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CHAPTER. XXXII.. 


AN, AQT F Regulating | tlie Fees of Officers. OU 


Be it endcted by the. Governor ånd Legislative. Areeni of | 
the.Territary of Kansas; iios 


| 


PEL M 


FEES “OF OFFICERS. E pL 


Pd 


SgortoN 1," That the: persons and: oe herein T Clerk of Dis- 


shall -bë entitled: to^ receive. for their services the fees herein al. ` 
lowed, and no others, except otherwise provided by law. 


E i, * 

E ee 
ate 3 

E X 


5 ge FEES “ne "THE ‘nisrerer ‘oounr. 3 


~ * 


Every- mit "or proces ` and gal, $1. 355 eyery process dud 


EI 


summons. under writ s eror. dot i is to operate | as a- -supersedeas, 


or. other papery per sheet of, one- hundred, vords;, or if, the whole 
number of words.in such copy | be less than one: huidred, 15 


lar- rečord into eouxtj s 35. cents ; entering satisfaction of récord, 

15. cents; xeceiving:a and entering verdict, 15, cents ;. entering de- 
fendant's sppearance,.8 . cents ;. entering | on Mocket, 20. cents ; 
or bailiff, 8 cents ; mng. up or entering up à complete record 
searching the record } within one, year, 15 eqnis—eyery year Dack, 
8 cents; on confession. of, empor, judgment or default, 35 cents ; 

continuing. Cause; 30 ‘cents ; ,exery issue joined, 35 cents ; enter- 
ing, any pringipal motion, ló.cenis; certificate arid: seal, 15 
resident; defendant, 75 cents; every hundred: words contained Am 


thefa js no.sspecific allowante, 18) cents} for recording deed ‘or 


fees. not-his owns 75.cents ; for-services not Specifically proyided 
forin, this Act, sudh, lark, shall, be.entitled io the same fees'as 
aregllowed by, Jaw for. similar Berviceg.. Lo A s ca 


ONS). oF eRe? S PEES IN PROBATE ‘cor. 


10 cents; filing. each paper in a.case, 8.cants; copy of a record. 


entering judgment, 30 cents ;, swearing each -witness, constable 


cents; every bond, Ndzoents 5; making. put, advertisement for i non- . 


every. writing. required by Jaw, tobe done by/him, and fòr which , 


trict Court. 


t 


` 
MAGN 


summons, not, sealed, T. cents ; endorsing on writ of error, or _ 


cents 5 -discontipuance, or retraxit, 45, cents ; bringing D partien- ra 


after judgment,. per, ‘Sheet ‘of one.hundred. words, 15 gents; l 


other writing when required, per one ‘hundred words, 15. cents ; .. 
endérging on.. Bupersedeas ; or Writ; of error, direction, to the clerk , 
of the inferior count,.35 cents 5, docketing- Judgment, „20. cents ; E. 
taking bail. for, stay of, execntiori, 35 cents}, issuing fee. bills for l 


For every writ, summons or other process, T5 cents ; 'entérilig Clerk of NR 
action, 8 cents; entering complaint ot other pleading or paper, bate Court. 
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"adag. “ani ‘entering “each: orter. “ES ceutss- every, ‘ther writing rê- 


dred wols, "Do'velits t wearing 'eücr witness, ‘constitble ci beil- 
H5 8 went making ip and’ entering "a> `~ complete rgčord after 


tinge license and Fecording certifi¢ate-of anamiagey $1.50 ; tak- 


j similar ae E x . t 
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8 cents; copy of eompleint or éther pleading, when required, or 
any onder, rule. or record, or pther paper, per.sheet of one hun- 
dréd words, or if the anole number of words be less tham one 
hundred, 15 cents; “entering: atiy motion. ‘and rule théreort, 15 
cents. discóbtinudncé or fetrüxit; 15 tents; ; brihgiig- ü  partieü- 
lar record into court, 15 cents; entering satiation ot récord, 
i dents’; receiv} and: “entering "Yerdipt;-5- cétits y ' entering. 
judgincnt; 30 cents’, trmuscrips of record and Tefertíng it" with. 
the writ, pef sheet af orng liindted words. 15 eniti; entérmg de- 
fendant^s appearanee, 8 conts every; writ of 4 ‘Inquiry per sheet 
ef one-hundred, words, 15 cents" ' entering’ on docket; 25. cents ; 
Yeceiving and: eritèting the petit “panel” and rearing jy; 15 
cents; “entering. fées except hi Owi on, fes docket; per" ‘one humer 


judgiient, pe one huxiéd warda, 15 cents; seirchitig"slie- t6- 
cord within’ óne- yat; 15 Kents—dvety year ‘back, & cehts y en- 
tering ‘report of referees, 20 dents ehtering every special. còn- 
tinuarice. of ‘cause, 25 gents; on the surrétider’ of a principali 
catirt by’ sureties, ‘25 cents y entering pach fri&cipal motin; 15 
certs; every issue joinet, 35 cents on’ drawing ‘special ligt of 
jury, aftehting, striking and makirig copies of jury ist far plain: 
Af or defefidint, TE cents ; “making‘out advertisement for non- 
resident deferfdint, er on Nbelfor divorce, 75 centë% for's:mar- 


“ing ‘pail óf execution, 35 conis p cöpř‘of.a judgment to’ opéfate 
asa leron reat "estate “int “wother? county T cerita; recording 
_cbttifiente’ gr" 2n dad and sdvértising Bailie, [ry writ. of 
"ad quod dáslinsii, $1507 ‘idsulag’ feb “bills-fot féés'other than 
bis ow AS eolit Sing ‘aud deeórding ‘transcript aa lien on 
réal: “estaba; jos ‘ents; “for every ohe hundred words: ofthe recòrd 
trausetibjed:i intó a Writ of vénditiortiséiponas ‘orisciert facias, 
35: edifa. s-entéring'a writ of error or-pertiorari forthe apis 
or District. Cóuris, 15 conta; writfg an afidavit- and: swearing 
an "Mim thereto 85. coats ; “certificate and? ‘seal, q5 ens ;: ¥eud- 


_ quired: by iiw] for whieh there 4s tio. apécifioallowarite, for àvery 
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CLERK’S FEES IN CRIMINAL PROCEEDINGS. 
For taking a redognizance and drawing it up in form, 60 Clerk's fees in 


criminal pro- 


cents; every writ or other process, T5 cents; entering defend- ceedings. 


ants appearance, 8 
hundred words, 15 
sheet of one hundre 


cents; making up record per sheet of one 
pens; copy of record when required, per 
d words, 15 cents; every order or rule of 


court, 15 cents; filing records, 15 cents; entering the panel and 


swearing the jury, 9 


cents; swearing each witness, constable or 


bailiff, 8 cents; taking and: entering verdict, 15 cents; entering 
defendant’s confes Un; 90 cents; copy of indictment and plead- 
ing, if requiréd, per one hundred words, 15 cents; discharging 
a recognizance, 15 cents. For services in criminal cases not 
Specifically provided for, the clerk shall receive the same fees as 
allowed in civil cases. 


OLERK’S 


“ For all copies, per 
ing an oath, 8 cents; 
the payment, 8 a 


FEES IN RELATION TO ESTATES. 


t one hundred words, 15 cents; administer- Clork’s fees in 
relation to es- 
filing à paper, other than a voucher for tates. 


for filing all vouchers of money paid, 8 ` 


cents; for a citation, 75 cents; for a letter of administration, 
and recording and filing the same, $1.50; proving a will and 
endorsing certificates thereon, $1.50 ; qualifying administrators, 


taking bond and wr 


iting certificate, $ 1.50; proving codicil, if 


proved separately, endorsing certificate, record, and filing the 


same, $1.50; recor 


ng inventory or account, for one hundred 


words, 15 cents; giving notice per order of court for sale of 
land, for every advertisement not-exceeding three, 35 cents; en- 
tering upon order for the appraisement of decedent’s estate, 15 
cents ; recording will, per one hundred words, 15 cents; render- 


ing an account of m 
each time, 35 cents 


15 cents; writing affidavit and swearing affiant, 15 cents ; 


ing up records and e 
hundred words, 15 c 


For serving a writ-and taking into custody, 75 cents; for 
every mile traveled in 
35 cents; taking a recognizance and draw- 


cents; taking bail, 

ing it up in form, 

summoning a jury, 

writ of possession, 
16 


oney received and paid out for each estate 
; rendering each final settlement account, 
mak- 
ntries not herein provided for, for each one 
ents. 


SHERIFF'S FEES. 


Sheriff's fees, 


going and returning to serve process, 10 


75 cents; returning every writ, 15 cents; 
(with mileage as above) $1.25; executing 
‘$1.50; calling a jury in each cause, 15 
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cents; for every person committed to jail, 75 cents ; ce ne 
every person out of jail, 60 cents; holding an inquisition, draw- 
ing up and returning the same,$2.50; serving a summons, 45 
cents ; attending a prisoner before a judge, when surrendered by 
his bail, and receiving the prisoner into custody, 75 cents ; 
boarding each prisoner per day, 50 cents; selling property on 
execution, a commission of seven per centum on the first three 
hundred dollars, and three per cent. on any excess above that 
amount; but when the money is paid to him without sale, one- 
half O OR only shall be allowed. Taking a valuation of 
land, $1.50; taking a replevin bond, $1.50; serving a capias 
ad satisfaciendum, $1.50; levying on property and advertising 
the same, without sale, $1.50; mileage as above; when no money 
is made, or no other fee or reward shall be allowed on execution, 
except for the expense of keeping property, making a deed on 
sale of real estate on execution, $9.00 ; serving a writ of attach- 
ment, 35 cents. Sheriffs shall not be entitled to any fees for 
services performed by their bailiffs or deputies, when such bail- 
iffs and deputies are receiving pay by the day from the county, 
at the time such services are rendered. For postage paid on let- 
ters directed to the clerks of the different courts, enclosing pro- 
cess issued by such court, the amount thereof to be returned as 
an item of charge. 


Of sheriffs and — SEC. 2. That clerks or sheriffs, whose fees exceed one thou- 
foes exe ^ sand dollars per annum, shall not be entitled to any extra allow- 
TUS ance out of the county treasury, and the tribunal transacting 
county business, before making any exira allowance to either a 
clerk or sheriff, shall require such clerk or sheriff to make oath 
to the amount of his fees for the year for which such allowance 
is sought to be made. In criminal cases not provided for, the 
like fees as for services in civil cases, shall be allowed said 
sheriff. For collecting fee bill, ten per centum on the amount 
thereof ; for taking a convict to the Territorial prison, and all 
expenses incidental to the same, per mile, to be paid out of the 
Territorial treasury, 50 cents ; for each additional convict taken 
at the same time, per mile, 20 cents; for taking a prisoner to 
another county, such fee as the tribunal transacting county busi- 
ness in the county where the prisoner was taken, may, in their 
discretion, allow out of the treasury of said county. For each 
commitment and discharge for a prisoner under a city authority, 


20 cents. i 


- 
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RECORDER’S FEES. 


* For recording deeds and mortgages, and the acknowledgment 
thereof, for the first hundred or less words, 75 cents; each addi- 
tional hundred words, 15 cents. For certificate, not under seal, 
of acknowledgment ‘of deeds and mortgages, 35 cents; for cer- 
tificate and seal, 75 cents; for recording all other instruments, 
and giving certified copies of any record, for each one hundred 
words, 15 cents; for recording town plats, for first one hundred 
lots, or under, $8.00 ; for each additional lot, 1 cent. 


j 
COUNTY AUDITOR’S FEES. 


For all records, copies and other writing, for each one hun- 
dred words, (counting three figures for a word,) 15 cents ; filing 
each paper, 8 cents; filing each county order, 8 cents; tax cer- 
tificate, 35 cents; each record of an agreement, 35 cents; each 
acknowledgment of a deed, to be paid for by the person for whom 
the service is rendered, 50 cents; assignment of tax certificate 
and recording the same, 35 cents; making copy of tax dupli- 
cate, for each one hundred words, (counting three figures as one 
word,) 15 cents; ‘administering an oath, 10 cents; each tax 
"deed, to be paid by the person receiving such deed, $1.50 ; each 
special constable’s| bond, oath and registration of the same, 
$1.50; each certificate and seal, to be paid by the person re- 
questing the same, 75 cents; for each parcel or tract of land 
‘sold for taxes, 1o cents; writing any affidavit. necessarily con- 
nected*with business of his office, and swearing affiant thereto, 
35 cents; each merchants or other license, 75 cents; each road 
tax list, 95 cents; registering receipt given by the treasurer for 
money, 10 cents ; each bond taken in the discharge of his official 
duties, 50 cents ; each quietus for bond redeemed, to be paid by 
the person redeeming, 90 cents; each quietus for a treasurer's 
receipt, 10 cents; each writ, notice or process, required to be 
under seal, T5 cents ; if the same be not under seal, 35 cents ; 
. Provided, however, county treasurer shall not receive any allow 
ance, nor per cent., out of the county treasury, for his service 
as such treasurer, exceeding in amount in any one year, the sum 
of one thousand dollars: Provided, further, that the treasurer 
Shall not be entitled to charge or receive any per centage or com- 
mission for receiving and paying over certificates or receipts for 
taxes, or work done on roads or highways. 


i 
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County Com- 
missioner's fees 


County Sur- 
veyor’s fees. 


Prosecuting 
Attorney’s fees. 


Constable’s 
ees. 
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COUNTY COMMISSIONERS. 
For each day's attendance as a member of the Board transact- 
ing county business, each commissioner shall receive $3.00. 


COUNTY SURVEYOR’S FEES. 


For every corner by him located or perpetuated, $1.50; for 
every line run in dividing and running up sections or parts of 
sections, per mile, $1.50; where more than four corners are to 
be perpetuated in the same section, for each additional corner, 
only 75 cents; for going to or returning from a review, per mile, 
10 cents; attending court, per day, $2.00; surveying a town 
lot, $1.00; each additional lot surveyed at one time, 25 cents; 
running a division line one mile or under, $1.50; surveying 
an acre of land, or under, $2.00; service in locating roads by 
authority of law, per day, $3.50; copy of a plat of land, or 
certificate of survey, 50 cents ; making out a complete report of 
the survey made of any road, including field notes, ete., $1.00; 
if such survey exceed five miles, $2.00 ; in all surveys made by 
authority of the tribunal transacting county business, or township 
trustees, chain bearers and axmen. shall receive per day $1.50. 


PROSECUTING ATTORNEY’S FEES. 


Docket fee in Probate Court, on plea of guilty, $3.00; docket 
fee before justice of the peace, $2.50; docket fee in divorce 
cases, $1.50; docket fee upon forfeited recognizance, when he 
prosecutes to final judgment against the defendants, $7.50; 
docket fees in all cases of final payment [judgment] in favor of 
the Territory on forfeited recognizance, $7.50; docket fee ‘in 
cases in the United States District Court, on plea of guilty, 
$5.00; docket fee in the United States District Court on plea of 
not guilty, $10.00; docket fee in cases in Probate Court, on 
plea of not guilty, $6.00. In all other cases not specified, when 
the prosecuting attorney is required to prosecute or defend, the 
fee shall be in the United States District Court, and in the 
Probate Court, $10.00. 


CONSTABLE’S FEES IN CIVIL CASES. 


For serving a summons or warrants on each person named 
therein, 85. cents; traveling to serve process or subpoena, or 
other writ, per mile, 10 cents; where two or more are named in 
such process, milage shall be allowed for the distance necessarily 
traveled. A copy of the process, left at the defendant's resi- 


* 
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dence, 35 cents; serving a subpoena, for each person therein 
named, 30 cents ; returning each writ, 10 cents ; bail bond, 35 
cents; serving execution and mileage, as above, 35 cents; com- 
mitment to prison, 35 cents; sale of goods, when the amount 
does not exceed six;dollars, 95 cents; on all sums above six dol- 
lars, seven per centum; on all money collected on execution 
without sale, to such constable, half the above commission; 
returning execution, 15 cents ; summoning à jury-in any case, 
95 cents; attending a jury trial before a justice, 35 cents; post- 
ing up advertisements of sale, 25 cents. 


OONSTABLE'S [FEES IN CRIMINAL CASES. 

For serving a warrant on each persoh herein named, 75 cents ; 
serving a subpoena, 30 cents; traveling to serve any process, per 
mile, 10 cents; attending an examination on trial of a person 
charged with a crime or misdemeanor, 85 cents; if more than 
one, an addition for each of 15 cents; commitment of each 
person, 10 cents ; for each mile necessarily traveled, 10 cents; 
for services not herein mentioned, the same fees as in civil cases. 


FEES OF THE JUSTICE OF THE PEACE. 


For each capias or summons, 35 cents; every examination on 
a criminal information, on oath, 75 cents; swearing each witness, 
` 10 cents ; every warrant in a criminal ease, 95 cents; every trial 
on complaint for unlawful detention of lands or tenements, $1.50; 
issuing every attachment for contempt, 85 cents; taking am ac- 
knowledgment of a deed, or a power of attorney, 50 cents; 
| order for relieving a pauper, 95 cents; order for removing a 
| pauper, 75 cents; certifying description of an estray, 95 cents ; 
| warrant and certificate of appointment, 35:cents; taking and 
| certifying depositions, 95 cents, and for each hundred words 
| therein contained more than one hundred, 15 cents; for each 
| process required by law, and not herein enumerated, 30 cents ; 
| for every writing of record not herein provided for, every one 
| hundred words, 15 cents; every trial, 35 cents; for certifying 
| copies of all proceedings, per each one hundred words, 15 cents ; 
| entering continuance, 15.cents ; every bond and recognizance, 35 
| cents; every venire for summoning jury, 35 cents; each transfer 
| of judgment, 15 cents; issuing execution, 95 cents; subpoena 
| for witnesses, to include all that are called for at one time, 35 
| cents; administering each oath according to law, and not herein 
| enumerated, 10 cents; trial of right of property and judgment, 
| (9 cents; swearing jury, 15 cents; making up docket, for every 
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one hundred words, 15 cents; each writ of attachment against 
“property, 75 cents; making returns of fines to court, for each 
mile necessarily traveled, to be paid by the county, 10 cents; 
transmitting papers in cases of appeal, 85 cents; writing an 
affidavit, 15 cents. ` 


JUROR’S FEES. 


Juror's fees. Every juror shall receive, in the District Court, to be paid per 
day, $2.00; every juror shall receive in the Probate Court, to 
be paid out of the county treasury, per day, $2.00; every grand 
juror in the District Court shall be paid for his services, per day, 
$2.00; every grand juror in the Probate Court shall be paid, out 
of the county treasury, for his services, per day, $2.00; every 
such grand or petit juror, for each mile traveled in going to and 
returning from the District Court, shall receive, to be paid-out 
of the Territorial treasury, 10 cents ; every such grand or petit 
juror, for each mile traveled in going to and returning from the 
-Probate Court, shall receive, to be paid out of the county treas- 
ury, 10 cents ; every juror, for attending a trial, per day, before 
a justice of the peace, to be taxed against the party failing in 
the suit, $1.005 for every mile actually traveled by a juror in 
going to or returning from the Justice’s Court, 10 cents. 


WITNESS’ FEES IN THE DISTRICT OR PROBATE COURT. 


Witness’ fees. T'o every witness attending in his own county, per day, $1.26 ; 
to every witness attending from another county, each day, $1.75 ; 
to each witness, subpoenaed in the county and detained from an- 
other county, each day, $1.75; for every mile necessarily trav- 
eled in going to and returning from court, from his place of res- 
idence, each witness shall receive 6 cents. ~ 


WITNESS? FEES BEFORE A JUSTICE. 


Attending, per day, one dollar. Witnesses shall claim their 
fees on day of trial, before judgment docket is signed by the 
justice. 


FEES OF NOTARY PUBLIO AND COMMISSIONER. 


Feesofnotary For each certificate and seal, 75 cents; taking depositions or 

public and ue ‘es 

commissioners. Other writings, for each one hundred words, 15 cents; adminis- 
tering an oath, 10 cents; for each protest, 75 cents ; each notice 
thereof, 85 cents; when required, for each one hundred words in 
recording or copying such protest, 15 cents; taking acknowl- 


edgment of deeds, mortgages, powers of attorney, or other writ- 
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ten instruments, 50 cents; travelling, per mile, when required, 


x 10 cents; affidavit on certificate, and seal, 50 cents; noting bill 


of exchange or note, 25 cents; marine,and fire insurance protest, 
$1.00; for all other services, the same fees as are allowed jus- 
tices of the peace for similar services. 


TOWNSHIP TRUSTEE’S, OLERK’S AND TREASURER’S FEES. 


For each day’s service, shall be allowed, to be paid out of the Clerk’sand 
township fund, $1.50. aa 


SEQ. 9, That in all cases thereafter, when juries are empan- 6: ner duy 
neled by the coroner, for the purpose of holding an inquest, such 
juror shall be entitled to one dollar and fifty cents for each day 
he shall serve as such, to be certified by the coroner. 

SEO. 4. That all fees of inquest shall be paid out of the Joauest fees, 
property of the deceased person, if there be so much belonging 
to such decedant; if not; then out of the county treasury. 

Sec. 5. That the clerks of the District and Probate Courts Clerks of the 
shall post up, in some conspicuous place in their office, and there Keep posted un 
keep a table of their fees, and on failure so to do, shall have no f*** 
right to demand or receive any fees for services rendered by 
them as such clerks, during the time such notices are not 
posted up. 

SEC. 6. That in all criminal prosecutions, whenever the per- Beas in orimi- 
son accused shall be acquitted, no costs or fees shall be charged tlons. 
against said person, nor against the Territory or county, for any 
services rendered on such prosecution, by any clerk, sheriff, cor- 
oner, justice of the peace, constable or witnesses ; but in all cases 
of conviction, such fees and costs shall be taxed and collected, 
as in other cases, from the person convicted. 


Sud. T. "That witnesses shall claim their fees at each term, as When witness- 
they attend, and not afterwards, and the clerks shall note such their fees. 7 
fees at the time they are claimed; and the sheriffs and coroners 
are hereby required, upon all processes served by them [to en- Sheriffs to en- 
dorse] their fees at full length; and all clerks shall, in a book om processes. 
kept for that purpose, enter all the fees as the services are ren- 
dered; and the clerks of the District or of any Probate Court Clerks to issue 
shall have power to issue fee bills from the book aforesaid, and fe Pils. 
the papers on file in his office, for services rendered by any per- 
son in said court, before the expiration of his official term. 

SEO. 8. That each District or Probate Court/ or judge thereof Contested fee 
i vacation, or a justice of the peace, as the case may be, if any j 


question arise concerning any bill of costs, or if the person 
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charged therewith shall allege payment thereof, shall, upon mo- 
; tion of any party interested therein, and reasonable notice there- 
of, determine according to the rights of the parties thereto, and 
make orders accordingly; and whenever there shall appear a 
claim for official services rendered by an officer of a court of 
justice, and there does not appear to be any fee fixed by law as 
a compensation therefor, the judge, court or justice, on applica- 
tion, shall make order, specifically fixing the allowance for such 
, claim. 
County tribu- — Sec. 10. That the tribunal transacting county business shall 


nal to furni 
books, station- furnish the necessary record books and stationery for the office 


ose, of the auditor, treasurer, recorder and clerk of the Probate 
Court of their respective counties, at the expense of such county, 
and shall also provide safe and suitable offices for such officers. 
Acts repealed. Src. 11. That all acts and parts of acts in conflict with the 
provisions of this Act be, and the same are hereby repealed. 
This Act to take effect and be in force from and after its 
passage. : 
[ Signed, ] G. W. DEITZLER,- 
Speaker of House of Representatives. 
€. W. BABCOCK, 
President of the Council. 
Approved February 12, 1858. 
J. W. DENVER, 


Acting Governor. 


CHAPTER XXXIV. 


RELATIVE TO FUGITIVES. 
AN ACT relative to Fugitives from other Territories or States. 


Be it enacted by the Governor and Legislative Assembly of 
the "Territory of Kansas = 


Warrants, how SECTION 1. That whenever the Executive of any other State 
whom directed, or Territory shall demand of the Executive of this Territory any 
person as a fugitive from justice, it shall be the duty of the 
Executive of this Territory to issue a warrant, under the seal of 
the Territory, directed to any sheriff, coroner or other person 


whom he may think fit to intrust with the execution of such 
warrant. 


On. 84.] FUGITIVES. 


SEC. 2. That the warrant shall authorize the officer or person 
to whom it is directed, to arrest the fugitive any where within 
the limits of this Territory, and convey him to any place therein 
named, and shall command all sheriffs, coroners, constables end 
other persons to whom such warrant may be shown to aid and 
assist in the execution thereof. 

SEC. 9. That every warrant so issued may be executed in any 
part of the Territory, and the officer or person to whom it is 
directed shall have the same power to command assistance there- 
in, and in receiving and conveying to the proper place any person 
duly arrested by virtue thereof, as sheriffs and other officers by 
law have in the execution of civil or criminal process directed to 
them, with like penalties on those who refuse their assistance. 


SEC. 4. That the officer or person executing such | warrant 


249 


Authority of 
such warrant. 


Same. 


Officer execut- 
ing may confine 


may, when necessary, confine the prisoners arrested by, him in Prisonersin 


the jail of any county through which he may pass in conveying 
such prisoner to the place commanded in the warrant, and the 
keeper of such jail shall receive and safely keep such prisoner, 
until the person having him in charge shall be ready to proceed 
on his route. . 

Sec. 5. That the expenses which may accrue under the fore- 
going sections of this Act, being first ascertained to the satis- 
faction of the Chief Executive, shall, on his certificate, be 
allowed and paid out of the Territorial treasury. 

SEO. 6. That whenever any person within this Territory shall 
be charged, on oath or affirmation of any creditable witness, 
before any judge or justice of a court of record, or a justice of 
the peace, with the commission of any crime in any other State 
or Territory of the United States, and that he fled from justice, 
it shall be lawful for the judge or justice to issue his warrant for 
the apprehension of the party charged. 


“any Jal. 


Expenses, how 
paid. 


Persons may be 
apprehended as 
fugitives, how. 


SEC. T. That if, upon examination, it shall appear to the Duty of judge 


or justice in 


judge or justice that the person charged is guilty of the crime such case. 


alleged, he shall commit him to the jail of the county, or if the 
offence is bailable, take bail for his appearance at the next term 
of the Probate or Distriet Court in the county. 


SEO. 8. That the judge or justice shall proceed in the exami- Examination. 


nation in the same manner as is -required when '& person is 
brought before such officer, charged with an offence against the 
laws of the Territory, and shall reduce the examination to writ- 
ing and make return thereof as in other cases, and shall also 


Pal 
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send a copy of the examination and proceedings to the Governor 
of this Territory without delay. 

If indictment Spo. 9. Thatif, in the opinion of the Governor, the exami- 
nation contains sufficient evidence to warrant the finding an 

Duty of the indictment, he shall forthwith notify the Executive of the State 
or Territory in which the crime is alleged to have been commit- 
ted, of the proceedings against the person arrested, and he will 
be delivered on demand, without requiring a copy of an indict- 


ment to accompany the demand. 


"If prisoner is Sec. 10. That when a demand shall be made for the offender, 


demanded. E j : 
the Governor shall forthwith issue his warrant, under the seal 


of the Territory, to the sheriff of the county wherein the party 
. charged is committed or bailed, commanding him to surrender 
the accused to such messenger as shall be therein named, to be 
conveyed out of the Territory. l 
Phont ma Src. 11. That if the accused shall be at large, on bail or 
atlargeonbail. otherwise, it shall be lawful for the sheriff to arrest him forth- 
with, anywhere within the Territory, and to surrender him agree- 
ably to the command of the warrant. 


Ifheisnot de- Suc. 12. That in all cases where the party stall: have been 

Ju Donee admitted to bail, and shall appear according to the condition of 
his recognizance, and he shall not have been demanded, the Dis- 
trict Court may discharge the cognizance or continue it, accord- 
ing to the circumstances of the case, such as distance of the 
place where the offence is alleged to have been committed, the 
time since the arrest, the nature of the evidence, and the like. 

Prisoner not to BEO, 18. That in no case shall the party be kept in prison or 


2nd term of held to bail beyond the end of the second term of the District 
District Court 


Court after the arrest; and if no demand is made for him within 
that time, he shall be discharged. 


‘or forfeited re- 


poutine, Src. 14. That when any such recognizance shall be forfeited, 
it shall inure to the Territory for the benefit of common schools. 

Prosecutorto = Sec. 15. That when complaint shall be made against any 
person, as provided by this Act, the judge or justice shall take 
from the prosecutor a bond to the clerk of the District Court, 
with sufficient security to secure the payment of the costs and 
expenses which may accrue by occasion of the arrest and deten- 
tion of the party charged, which bond shall be certified and 
returned, with the examination, to the office of the clerk of the f 
District Court. 

Clerk shallis- — So. 16. That upon the determination of the proceedings in 
that court, the clerk may issue fee bills, which shall be served on 
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ihe principal and securities in the bond, by the sheriff, in the 
Same manner as other fee bills, for which service the sheriff shall 
be allowed the same fees as for serving notices. 

Sec. 17. That if the costs and epe are hot paid on or When execu 
before the first day of the next term of the Dtstrict Court, nor sued. 
any cause shown why they should not be paid, the clerk may 
issue execution for the same against the parties on whom the fee ~~ 
bills were served. 

SEC. 18. That nothing in the two preceding sections shall be Clerlgmay sue 
construed to prevent the ‘clerk from instituting suit on such bond charges. aS 
for the recovery of the costs and charges. 

SEC. 19. That all acts and parts of acts heretofore passed A aenar 
upon the subject of fugitives from justice from other Territories repealed. 
or States be and the same are hereby repealed. 


Sec. 20. That nothing in this Act shall be construed to apply THs set notap- 


plied to fugi- 
to fugitives from slavery from any other State or Territory. Wivesinves: 
This Act to take effect and be in force from and after its 
passage. i 
[Signed,] G. W. DEITZLER, 


Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 
Approved February 6, 1858. 
J. W. DENVER, 


* Acting Governor. 


MÀ] 
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CHAPTER XXXV. 


GAMING 
AN ACT to Suppress Gaming. 


Be it enacted by the Governor and Legislative Jssembly of — 
the Territory of Kansas: 


Sec. 1. That every person who shall deal, play, carry on, Penalty for 

dealing or car- 
open or cause to be opened, or who shall dud, either as ning oncortain 
owner or employee, whether for bire or not, any game of foro, 
monte, roulette, lansquenet, rouge et noir, or any banking games, 
played with cards, dice or any othér device, whether the same be 
played for money, checks, credit, or any representative of value, 
shall be guilty of felony, and on conviction thereof, shall be 


punished by imprisonment in the publie prison, which is or may 
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hereafter be provided in this Territory for the confinement of 
prisoners, for a term not less than six months nor more than 
two years, and by fine not exceeding five thousand dollars. 

Src. 2. That every person who shall bet, hazard, or bet 
money, checks, or anything of value against said games men- 
tioned in the previous section, shall be deemed guilty of a mis- 
demeanor, and.shall, on conviction thereof, be fined not exceed- 
ing five hundred dollars, and imprisonment in the county jail not 
exceeding six months. 

SEC. 8. That no person, otherwise competent as a witness, 
Shall be disqualified from testifying as a witness, either before a 
grand or petit jury, concerning the offences mentioned in the 
foregoing sections, on the ground that his testimony may crimi- 
nate himself; but such testimony shall be reduced to writing, 
and no indictment or prosecution shall afterwards be pronght 
against him for said offences, concerning which he has testified 
as a witness. 

Suc. 4. That the district attorneys of the various counties of 
this Territory shall receive fifty dollars for every conviction under 
this Act, to be collected out of the property of the party so con- 
victed. 

Sao. 5. That every person who shall knowingly permit any of 
the games mentioned in the first section of this Act, to be played, 
conducted or dealt in any house owned by him or her, i in whole 
or part; or rented by him or her, in whole or in pàrt, shall be 
guilty of a misdemeanor, and on conviction, shall be fined not 
less than five hundred nor more than five thousand dollars, and 
imprisoned in the county jail not exceeding twelve months. 

SEO. 6. That all acts or parts of acts inconsistent with this 
Act, are hereby repealed. . 

This Act to take effect and be in force from and after its 
passage. 

[Signed;] G. W. DEITZLER, 

Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 
Approved February 12, 1858. 
J. W. DENVER, 
Acting Governor. 
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CHAPTER XXXVI. 


TO REGULATE GRIST MILLS. 


AN ACT to Regulate the Toll of Grist Milla and prescribing certain Duties of 
Millers. 


Be tt enacted by the Governor and Legislative Assembly of 

the Territory of Kansas: 

Sec. 1. That at all water grist mills there shall not be doses Toll at water 
for toll a higher rate than one seventh part for grinding and bolt- É 
ing wheat and rye, and for grinding Indian corn, oats and barley, 
and for grinding malt and chopping rye: 

SEC. 2. That at all steam, wind and horse grist mills there Tolle stg, 
Shall not be charged for toll a higher rate than one sixth part for mills. 
grinding and bolting wheat and rye, and grinding Indian corn, 
oats and barley, and for grinding malt and chopping rye. 

SEO. 9. Every bag or cask deposited at any grist mill shall Bags and casks 
have marked on it, in distinct and durable characters, at least bow: marked. 
the initial letters of the christian, and the whole of the surname 
of the owner of such bag or cask ; and when so marked, and in 
that case only, if the same be lost or destroyed, except by una- 
voidable accident, said owner shall recover the value of the 
grain, bag or cask so lost or destroyed. 


Src. 4. That every miller who shall fail to grind grain brought 3 Milles failing 
to his mill, in turn, (except for purposes of distillation) or to~ 
receive and carry into and out of such mill, load and unload 
such grain when demanded by the ownér thereat shall be liable p, 
to such owner for damages in a sum not exceeding twenty dollars, 
nor less than two dollars. 

Sec. 5. That if any miller shall fail to keep posted up, in a Rates of toll to 
conspicuous place i in his mill, the rates of tolls he shall charge 2n cis 
for grinding grain, not exceeding the rates established by this Act, 
or shall demand or receive a greater rate than is so posted up, he 
shall forfeit to any person who may sue for the same, the sum 
of one dollar for every day he shall fail to keep such rates so 
posted up, or in every case in which he shall demand or receive 
such greater rate. 

g Sec. 6. That for any violation of this Act, other than in its Penalty forvio- 
B provisions of the 5th section, such' violation shall be punished Aot, 

E by fine, not less than five dollars, at the discretion of the court. 

B Provided, that the provisions of this Act shall extend to mills Proviso. 
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which grind for tolls, and no others, such only being declared 
public mills. ) 
All acts and parts of acts conflicting with the provisions of 
this Act be, and the same are hereby repealed. 
This Act to take effect and be in force from and after its 
passage. 
[Signed,] G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 
Approved February 2, 1858. 
J. W. DENVER, 


Acting Governor. 


CHAPTER XXXVI. 
HORSES AND MULES. 
AN ACT respecting Horses and Mules. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 

Section 1. If any seed horse, mule or jackass, over the age 
of two years, be permitted to run at large, the owner shall be 
notified of such horse, mule or jackass, and if said owner fail or 
refuse to take such horse, mule or jack and confine the same, he 
shall be fined for the first offence five dollars, and for every sub- 
sequent offence, not exceeding ten dollars, to be recovered by 
action of debt, before a justice of the peace in and for said 
county, to be recovered by any person who will prosecute for the 
same, which fines shall be paid into fhe common school fund in 
and for the township in which said suit is prosecuted. 

Sec. 9. If any stallion or jack which is kept for the purpose 
of breeding, should escape from the owner by his neglect, and 
the same shall be taken up, the owner thereof shall be bound for 
all damages sustained by any person or persons, and shall be 
fined for the first offence five dollars, and for every subsequent 
offence ten dollars, to be collected and applied as specified in 
section first. . 

Szo. 9. If any stallion or jack or mule not used for breeding, 
over the age of two years, shall be found ranning at large, and 
any person shall have taken up the same, such person 8o doing 
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shall notify the owner in person, or, if not to be found, by leav- 
ing a written notice at his or her place of abode; and if he or 
she fail or neglect to take such property and confine the same, 
within three days after he’ or she have been notified, then the 
taker up of such property muy be entitled to the privilege of 
eastrating the animal, using the ordinary precaution for the 
preservation of the life of the animal, the animal to be retained 
possession of by the taker up until all charges are paid. 

SEC. 4. If any horse, mule or jack, not used for breeding, be Animal maz 
running at large and cannot be taken up, the owner, upon notice 
given him in person, and-he refusing to take and confine the 
same, within six days after such notice, such animal may be 
killed by the person giving notice, or by any person who may be 
liable to damage, such sums to be collected from the owner as 
will pay all damages. 

Sxe. 5. If any horse, mule or jack shall escape from his If escape by ac- 
owner by accident, he shall be liable for all damage, but shall 
not be liable to be fined. 

This Act to take effect and be in force from and after its pas- Repeal. 
sage, and all acts and parts of acts conflicting with this Act, 
are hereby repealed. 

[ Signed, ] i G. W. DEITZLER, E 

Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 
Approved February 9, 1858. 
J. W. DENVER, 
Acting Governor. 
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CHAPTER XXXVII. : < 
HIGHWAYS. 


AN ACT entitled * An Act to provide for the Opening, Vacating and Change of _ 
Highways. ¢ 


HIGHWAYS RUNNING INTO MORE THAN ONE COUNTY TO BE CALLED 
ko TERRITOBIAL ROADS. n P 


Be it enacted by the Governor and Legislative Assembly of 

the Territory of Kansas: s 

SECTION 1. 'That if ivy: iod freeholders of any county Manner of pe- 
sliall petition the Board of County Commissioners of such NE 
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eounty for the location, change or vacation of any highway, 
running into more than one county, six of which freeholders 
shall reside in the immediate neighborhood of such highway, 
setting forth in such petition the beginning, course and termina- 
tion of the highway proposed to be located or vacated, or of the 
change desired to be made, together with the names of the owners 
and occupants, or agents of the lands through which the same 
may pass, the auditor of such county shall notify the auditors of 
all the counties in which such highways is [are] to be run, vacated 
or changed, of the filing of such petition, accompanying such 
notice with a copy of such petition, which shall be by such au- 
ditor laid before their respective Boards of Commissioners at 
their next session thereafter, when such Boards shall appoint 
Commissioners according to the regulations hereinafter provided. 

Sec. 2. That upon the Board of Commissioners of the county 
in which such petition is first filed being satisfied that notice 
thereof has been given, at least twenty days before the session 
of such Board, at which such petition is to be heard, by publi- 
cation in a newspaper of each county in which such highway is 
to be run, vacated or changed, for three weeks successively, or 
by written or printed notices posted: up in three public places in 
the neighborhood of such highway, in each of such counties, 
such Board shall appoint a commissioner to examine such 
highway. 

Sec. 8. That immediately upon the appointment of such 
commissioner, the auditor of such county shall notify the audi- 
tors of all the counties interested, specifying in such the time 
and place when commissioners shall meet to commence the exam- 
ination of such highway; when such last mentioned auditors and 
the auditor of the county where such petition is first filed shall 
issue precept to the sheriffs of their respective counties, directing 
them to notify such commissioners of such appointments, and 
the time and place of their meeting. 

Src. 4. That each of such Boards shall appoint one commis- 
sioner, and in case the number is equal and cannot agree, the 
commissioners thus appointed shall appoint another, who shall 
perform the same duties and receive the same fees as those first 
appointed. 

SEO. 5. That at the time and place designated in the notice 
given by the auditor of the county in which such petition is first 
filed, such commissioners shall meet, and having first taken an 
oath, to be administered by some authorized officer, to faithfully 
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perform their duties, shall proceed to examine the highway pro- 
posed to be located, vacated or changed, and in such examina- 
tion may employ a surveyor and a necessary number of chain Mey ee d 
carriers and markers. 
Sro. 6. That after such commissioners shall have completed 15$, sl. 
their examination, they shall draw up a report of their proceed- 
ings, setting forth the highway proposed to' be located, vacated 
or exchanged by course and distance, and recommending therein, 
according to the opinion of the majority of such commissioners, 
either then [that] the prayer of such petitions shall be granted 
or rejected, a copy of which report shall be returned to the Board 
of Commissioners of each of the counties interested, at their 
next session thereafter. í 


SEO. T. That upon the return of such report, the Board of When Board of 

Commissioners shall proceed to determine the prayer of such may declare pe- 

ion granted. 
petition; and if there be no remonstrance against the same, and 
itis recommended in such report, such Board shall declare it 
granted, and shall direct the auditor of such county to notify 
the auditors of all the other counties interested therein, when, if 
there be no remonstrance pending in either of the counties inter- 

ested, the auditor of each of such counties shall notify the su- Auditors shall 

notify supervis- 

pervisors of the road districts in his county, through which such ors of the road. 
highway passes, or the change is made, when such supervisor 
Shall open so much of such highway as lies in their respective 


districts: Provided, that in case a highway [shall be] declared 


vacated, no notice to supervisors shall be necessary. 


SEC. 8. That if such Commissioners do not recommend the When Board 
shall order the 
prayer of such petition to be granted, the Board of Commis- petition to be 
dismissed. 
sioners of the counties interested shall order it to be dismissed, 
but such order of dismissal shall not be a bar for other petitions 
thereafter, concerning the same subject matter. d 


, SEC. 9. That if, at the session of the Board of Commission- If any person 
ers at which the report of the commissioners, appointed to exam- Sate 
ine such highway is presented, any person shall remonstrate 
against granting the prayer of the petition, setting forth in 
writing that he is damaged in a sum mentioned, by the location, - 
vacation or change of such highway, to the truth of which he 
shall subscribe an oath, such Board shall appoint three persons, 
residents of such county, to review that part of such highways 
whereof such complaint is made, and shall direct the auditor of. 
such county to notify all the auditors of the other [ counties] in- 


terested of such remonstrance, when farther proceedings touching 
17 
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such petition shall be continued until the ensuing term of such 
Board. 


Src. 10. That such reviewers, at the time and place desig- 
nated by the Board of Commissioners, to whom such remon- 
strance is presented, shall meet, and having taken an oath, before 
some officer authorized to administer oaths, to faithfully perform 
their duties as such reviewers, shall proceed to examine that part 
of such highway, or the change thereof, complained of; and 
having done so, shall, at the next term of such Board, report 
their proceedings to such Board, in which report they shall spec- 
ify the amount of damages sustained by the person remonstrat- 
ing, if any; whereupon such Board shall determine whether the 
damages assessed are greater than the utility of the proposed 
highway or change; and if they shall be of opinion that the 
prayer of the petition shall not be granted, they shall direct ‘the 
auditor of such county to notify the auditors of the other coun- 
ties interested thereof, [therein,] and continue farther proceed. 
ings in the premises until the next term thereafter; but"if they 
shall be of opinion that the damages should be paid, and the 
prayer of the petition granted, they shall direct such ‘auditor to 
notify the auditors of the other counties interested, of the 
amount of such damages, and shall continue farther proceedings 
to the next term thereafter. 


Sec. 11. That if more freeholders residing along the high- 
ways proposed to be located or vacated, or change to be made, 
than those of the same county, petition [ing] therefor, remonstrate 
against granting the prayer of such petition, and shall direct the 
auditor of such county, to notify the auditors of all other coun- 
ties interested thereof, [therein] and continue farther proceed- 
ings in the premises until the ensuing term. 


SEO. 12. That at the next term after the reception of notice 
[o£] any remonstrance and the proceedings thereon, the auditors 
of such counties'shall lay the same before their respective Boards 
of Commissioners, who shall determine whether the prayer of the 
petition ought to be granted, and shall notify the auditor of each 
county interested thereof, [therein] and i£ the Board of Commis- 
sioners of a majority of such counties, decide in favor of such 
petition at the term of such Board when the same i8 ascertained, 
such highways shall be declared located, vacated or changed, and 
such supervisors notified as hereinbefore provided ; and all dam- 
ages declared assessed shall be paid equally by the counties in- 
terested, and if such reviewers shall fail to assess any damages, 
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the person asking the same shall pay the costs of such reviews. 


Sec. $8. That such commissioners appointed to examine such Compensation 
highway; aad such reviewers shall receive each two dollars for $$ Reviewers. 
every day they may be necessarily employed, and such surveyor, 
chain carriers and markers, shall receive such compensation as 
the Board of county commissigners, where such petition is first 


filed, shall deem reasonable, to be paid equally by each county 


interested. 


Sec. 14. That whenever a highway is located, vacated or When highway 
anged, or 
changed, the order therefor shall be entered on the record in the therefor shall 
e 
order book of the Board of Commissioners, of each county inter- TUUM 


ested, in which county, such highway or ange thereof, shall be ~ 
particularly described, by course and distance. 


Jf roads running in but one county, and through more than 
one township. Highways and changes affecting but one 
county, and more than one township, to be county roads. 


a 


Seoc. 15. That whenever twenty freeholders of the county, six When twenty 
of whom shall reside in the imrhediate neighborhood of the high- tigen orion: 
way proposed to be located, vacated, or of the change to be made, ld dd 
shall petition the Board of Commissioners of the county in which 
such highway is situated for the location, vacation or change of 
any highway, such location, vacation, or change running only in 
one county, and more than one township, such Board, if they Soit amolat 
shall be satisfied that notice of such application has been given "'*"er* 
by publication three weeks successively in a newspaper published — 
in the county, or by posting up notices in three of the most pub- 
lic places in the neigborhood of such highway or change, at least 
twenty days before the meeting of the Board at which such peti- 
tion is to be presented, shall appoint three persons to view such 
highway. 

Sec. 16. That the auditor of such county shall issue a precept Sheriff shall 
to the sheriff thereof, commanding him to notify such viewers of Mb d 
the time, place and object of their meeting, and such viewers, at 
such time and place, after having taken an oath before some 
officer authorized to administer oaths to faithfully perform their 
duties, shall procéed to view the highway or such change, and if 
they shall deem the highway to be located, or the change to be 
made of publie utility, they shall lay out and-make the same on 
the best ground, not running through any person’s enclosure of 
one year’s standing, without the owner’s consent, unless upon ex- 
amination a good way cannot otherwise be had. - Provided, that” 
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where the road is laid out upon the line dividing the land of two 
individuals, each shall give half the road. 

Nicwersiholl | — Sc. 17. That such viewers, or a majority of them, shall make 
& report of their proceedings at the next ensuing session of the 
Board of Commissioners of the county in which such location, 
change or vacation may be made, giving a full description of 
such change or vacation by routes and bounds, and by its course 
and distance, except that in case of the vacation of a road or any 
part thereof, such description only as will designate it clearly 
shall be required, and in such case a copy of the order vacating 
such highway shall be transmitted by the auditor to the trustees 
of the township in which such vacated highway is situated, who 
shall cause the supervisors thereof to be notified accordingly. 

Board shall SEO. 18. That if no objection be made to such proposed high- 


order road to be . 

gpened and i, way, vacation or change, such Board shall cause a record thereof 
to be made, and shall order the same to be opened and kept in 
repair, which order shall be transmitted to the trustees of the 
townships in which such location or change is made, and such 
trustees shall eause a copy [o£] such order to be entered at length 
on their record book, and notice thereof to be given to the pro- 


per supervisor to work such location or change. 


Persons ag- SEC. 19. Thatif any person, through whose land such high- 
Eoinonstrate. way or change may pass, shall feel aggrieved thereby, such 
S person may, at any time before final action of the Board thereon, 
pias. de forth such grievances by way of remonstrance, and the said 
Board. Board shall thereupon appoint three disinterested freeholders as 
reviewers, and assign a day and place for them to meet. 
Reviewersshall SHC. 20. That such reviewers having five days notice to be 
takean oath. siven by the party remonstrating, shall meet at the time and 
place designated, and take an oath faithfully to discharge the 
duties assigned them, and shall then, or on any day to which a 
majority may adjourn, prior to the next session of such Board, 
proceed to review. the proposed highway, and assess the damages, 
ifany, which such objector may sustain from such highway or 
Shall make re- change being opened, vacated or continued through his lands, 
port, when. 
and shall report the same to the ensuing session of such Board. 


Sec. 21. That if a majority.of the reviewers assess and report 

pesca hoe paid damages in favor of the objector, and the Board shall consider 
the proposed highway, vacation or change, to be of sufficient im- 

portance to the public, they shall order the costs and damages to 

be paid out of the county treasury, but if a majority report 

against the claim for damages, the objector shall pay the costs, 
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and when payment of damages is made as herein provided, such 
highways shall be recorded and ordered to be opened and kept in 
repair, as hereinbefore pr ovided, after notice to the proper trus- 
tees. 
SEC. 22. That if it shall be made to appear to the Board that Msyorder iow 
the damages assessed are unreasonable, they may set aside such 
assessment and order another review, under the same regulations 
as provided in case of the first review. 
, Suc. 29. That if any twelve or more freeholders residing in Freeholdersob- 
2 { ject to the same 
such county, along such proposed highway, vacation or change, 
shall object to the same, at any time before final action thereon, - 
as not being of public utility, other viewers may be appointed, 
who shall proceed on a day to be by them designated, after hav- 
ing taken an oath faithfully to discharge the duties assigned them, 
to examine the proposed highway, and shall make report to such 
Board at their next session, whether or no, in their opinion, the 
said highway, vacation or change will be of public utility. 


Sro. 24. That if a majority of the viewers last named report Cotte a od 
against the public utility of such highway, the same shall not be paid. 
established, unless the petitioners will open and maintain the same 
at their own expense; but if they report favorably thereto, the 
objector shall pay the costs of the review, and the highway shall 
be recorded and ordered to be opened and kept in repair, but in Board AAT Of 
no case shall a highway be opened, vacated or change be made, be opened. 
ifa majority of the freeholders residing along such proposed 
highway, or along such change, or along a highway proposed to 
be vacated, shall remonstrate against the same. 

Sec. 25. That no such highway shall be opened, worked or yo highway to 
used, until the damages assessed therefor, shall be paid to the Beopencd till 
person entitled thereto, or deposited in the county treasury for 
their use, or they shall give their consent in writing, filed with 


the auditor of such county. 


^ 


SEC. 26. That any person aggrieved by any decision of any Persons ag- 
Board, of Commissioners, may appeal therefrom to the Probate m Probate 
Court of such county, upon his filing a bond with surety and ^" 
penalty, to be approved by the auditor of such county, conditioned 
for the due prosecution of such appeal, and the payment of costs, 
if costs be adjudged against him; and in case proceedings may 
be had in more than one county, conditioned for the due prosecu- 
tion of such appeal, and the payment of costs, if costs be ad- 
judged against him ; andin case proceedings shall be had in more 
than one county, the auditor of such county, on being notified of 


Ha 


` charge duties. 
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such appeal, by the auditor of the county in which the appeal is 
taken, all the proceedings in such county ; and upon the determi- 
nation of such appeal, such clerk shall notify the auditors of all 
the counties interested thereof (therein. ] 


Highways and changes affecting but one Township, to be 
Township roads. 


Manner ofpe- — SEC. 2T. That any person may have a highway laid out, or a 


change. change of highway in any township, on the petition therefor of 
twenty freeholders residing in such township, six of whom shall 
be of the immediate neighborhood of such proposed highway or 
change, to the trustees of such township, after having given 
twenty days notice thereof, by posting up written notices in three 
of the most public places in/such towriship. 

Dutyoftrastees Sec. 28. That such trustees, on being satisfied. of the suffi- 
ciency of such petition, and notice thereof, shall appoint three dis- 
interested residents of the township to run such proposed high- 
way or change, and the township clerk shall direct a constable 
of such township, to notify such viewers of their appointment, 

- and in such notice to state the time and place of their meeting, 
and a brief description of the proposed highway or change shall 
be given, which notice such constable shall serve on guch viewers. 

Viewersshat ` SEC. 29. That at the time and place designated, such viewers 
Cath odis ^ shall meet, and having taken an oath before some officer autho- 
rized to administer oaths, to faithfully perform their duties as 
such viewers, they shall proceed to examine such proposed high- 
way or change, and make report in writing at a time to be fixed 
in their appointment, to such trustees, in which report they shall 
state whether such highway or change is a work of public utility, 
and if so they shalt describe the highway or change by course and 
distance. 

Trustees may, — SEC. 80. That such trustees, if such report declare such high- 

to belaid out. way or change of public utility, shall order the supervisor of the 
proper road district, to lay out and work the same; but if such 
highway or change is reported as of no public utility, such peti- 
tion shall be dismissed at the cost of the person applying 
therefor. 

If any persons — SEC. 91. That if at any time such highway is ordered io be 

remonstrate. 
laid out or made, a majority of the persons residing along the 
same remonstrate against granting the prayer of such petitioner, 
such Board shall dismiss it, and if before final action on such 
petition, any person through whose lands such highway or change 
runs, shall remonstrate against the same, such trustees shall ap- 
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point three disinterested persons to examine the same, and assess 
the damages, if any, which such person sustains by reason of the 
running of such highway or change through his lands. 
Src. 32. That such reviewers after having been notified of Dutrofreview- 
their appointment, as in the case of.the appointment of viewers, 
and after having taken an oath to faithfully perform their duties, 
shall proceed to examine such highway or change, at a time to he 
fixed by such trustees, and shall report their proceedings to such 
irustees. 5 
SEC. 93. That if such reviewers, assess damages, and such Damages how 
trustees consider that the road is of sufficient importance, they 
may order such damages to be paid out of the township treasury, 
or if no damages be assessed, they may order such highway or 
change to be opened and kept in repair; but if such damages be 
greater than the utility [of] the highway or change, such petition Petitionmar be 
shall be dismissed at the cost of the petition [ers] pro the 
same. 
Sec. 34. That any person may put swinging gates on all Mar put swing: 
B across 
township highways, on his own land, under such regulations as township high- 
~ such trustees shall prescribe, but in wach case he shall keep the 
same in a condition to be opened by persons on horseback; and 
any person leaving such gate open, for every such offence shall be Penelty tor. 
liable to a fine of one dollar; to be recovered before a justice of ^P" 
the peace. 

Seg. 85. Such township roade may be vacated under the same Townshiproads 
regulations, as to the petition notice, and appointment, and ni LE 
viewers, and assessment of damages, as is provided in case of 
laying out such highway. : 

Sec. 36. That appeals may be taken by any person aggrieved ede aor 
to the Board of Commissioners of such county, upon filing a bond 
with surety and penalty, to be approved by such township clerks, 
conditioned for the due prosecution of such appeal, and the pay- 
ment of costs, if costs be adjudged against him, such bond to be 
filed within thirty days after such decision is made. 

Sec. 87. That after the determination of such appeals, such Auditor shall 

‘Board shall cause the auditor to notify such trustees thereof, who TNH trustees. 
shall conform thereto. 


GENERAL PROVISIONS CONCERNING HIGHWAYS. 


Suc. 88. That every county road shall be seventy feet wide, wrath of roads 
and every township road shall be forty-five feet wide. 
Sec. 39. That public highways established on a county or town- Highways on 


county or town- 


ship line, shall be opened and repaired by the supervisors of the ship line. 


. te 
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proper road districts on each side thereof, and by the joint labors 
of the hands in each of such districts, in each county or town- 
ship. 

Sec. 40. That whenever any public highway shall have been 
laid out through enclosed land, the supervisor shal! give the occu- 
pant of such lands, or the owner, if a resident of the road district, 
six days notice in writing to remove his fence; but such owner 
or occupant shall not be.compelled to move such fence between 
the first day of April and the first day of November, and if such 
fence is not removed pursuant to such notice, such supervisor shall 
cause the same to be done. 

Sec. 41. That if the owner or occupant shall not have been 
allowed damages for the laying out of such highway upon his 
land, the supervisors shall give the person removing such fence, 
credit on his highway tax for any amount that the supervisor shall 
deem just. 

SEC. 42. That every public highway already laid out, or which 
may hereafter be laid out, and which shall not be open and used 
within six years from the time of its being so laid out, shall cease 
to bea highway for any purpose whatever ; butif any district [or] 
part thereof shall E been opened and used within six years, 
such part shall not [he] affected by the provisions of this section, 
nor shall this section be applied to streets and alleys in any town ; 
Provided, however, that the trustees shall decide that public ne- 
cessity does not require such road kept open, which decision shall 
be recorded by the auditor, whereupon said vacated highway shall 
vest in the rightful owner, who may have the title thereof accord- 
ing to law, of the property on each side of such highway. 

SEO. 43. That in all applications for the location, change or 
vacation of any public highway, actual settlers upon public lands 
in any county in this Territory, shall have and possess all rights 
in this act granted to freeholders. 

Sgc. 44. That all public highways which have been, or may 
hereafter be used as such for twenty years or more, shall be deem- 
ed public highways. 

Sec, 45. That the township Board of any township, on peti- 
tion of any individual desiring to plant a hedge on his land, ad- 
joining a public highway, may grant such individual the privi- 
lege of placing his fence seven feet on such highway ; Provided 
said fence will not be an obstruction to such highway. 

Src. 46. That said commissioners be, and are hereby autho- 
rized to negotiate with the General Government or its agents, for 


* 
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the right of way of any roads which may be located through any 
of the Indian Reservations, and any damage accruing to the 
Government or Indians, shall be paid for in the same manner as 
provided when such roads pass through the lands of citizens of 
this Territory. 
All acts and parts of acts in conflict with the provisions of this 
Act, be and the same are hereby repealed. 
This Act shall take effect, and be in fgtce from and after its 
passage. 
[Signed, ] G. W. DEITZLER, 
Speaker of House of Representatives. 
' €. W. BABCOCK, 
President of the Council. 
Approved February 12, 1858. 
E W. DENVER, ` 


Acting Governor. 


CHAPTER XXXIX. 


COUNTY JAILS. 


AN ACT concerning County Jails. 


Be it enacted by the Governor and Legislative Assembly of - 
the Territory of Kansas: 


Sec. 1. That there shall be established andkept i in every county Jail to be kept. 
by authority of the tribunal transacting county business, at the ai 
expense of the county, a jail, for the safe-keeping of prisoners 
lawfully committed. 

Szo. 2. That the grand jury, at ‘each term of the Probate Ue UM 
Court, shall make personal inspection of the county jail as to the 
sufficiency of the same for the safe- -keeping of prisoners, their 
convenient accommodation and health, and shall enquire into the 
manner in which the same has been kept since the last term, and 
the court shall give this duty in special charge to such grand jury, 
and it-shall be imperative upon the tribunal transacting county 
business. to issue the necessary orders, or cause to be made the 
necessary‘repairs in accordance with the Vi iE er recommen- 


dation of the grand jury. 
Szo. 3. That the sheriff of the county, by himself or deputy, Shen to haco 


charge of jails, 
shall keep the jail, and shall be reponsible for the manner in '* 


which the same is kept. He shall keep separate rooms for the 


COUNTY JAILS. [Cu. 39. 


sexes, except where they are lawfully married. He shall supply 
proper bread, meat, drink and fuel for the prisoners. 

SEO. 4. That the cost of keeping a defendant imprisoned by 
> civil process, shall be taxed as costs against the plaintiff, at the 


and collected. rate of fifty cents per day, and if on demand made, such plain- 


tiff shall fail to pay the same, the defendant may be discharged, 
but such costs may afterwards be recovered against the defendant. 
Suc. 5. That when a prisoner is committed for crime or in 


“prisoners how any suit on behalf of the Territory, the county commissioners 


shall allow the sheriff his reasonable charges for supplying such 
prisoners. 

SEC. 6. That when a prisoner is confined by virtue of any 
process directed to the sheriff, and which shall require to be re- 
turned to the eourt whence it issued, such sheriff shall keep a 
copy of the same, together with his return made thereon, which 
copy, duly certified by such sheriff, shall be prima facie evidence 
of his right to retain such prisoner in custody. 

SEO. T. That all instruments of every kind or attested copies 
thereof, by which a prisoner is committed or-liberated, shall be 


pte be regularly endorsed and filed, and safely kept in a suitable box by 


such sheriff or by his deputy acting as jailor. 

Sec. 8. That such box with its contents, shall be delivered to 
the successor of the officers having charge of the prisoner. 

Sec. 9. That if any prisoner, confined on civil process, shall 
"- violently escape from prison, withoutthe connivance of the jailor, 
and such prisoner shall be re-committed to the prison whence he 


y escaped within three months next after such escape, such a re- 


commitment shall operate to bar any recovery against the sheriff 
for such escape, except for the costs of any action that shall have 
been previously commenced against him therefor. 


Szo. 10. That if judgment in any such action for escape shall 
have been rendered against the sheriff, before the expiration of 
three months, such re-commitment of the prisoner as mentioned 
in the next preceeding section shall operate as a satisfaction of 
all such judgments, except the costs. 

Suc. 11. That when there is no sufficient prison in any county 
wherein any criminal offence shall have been committed, any judge 
of the District or Probate Court of such county, upon application 
of the sheriff may order any person charged with criminal offence 
and ordered to be committed to prison, to be sent to the jail of 
the county nearest, having a sufficient jail, andthe sheriff of such 
nearest county shall, on exhibit of such judges, receive and 
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keep in custody in the jail of his county, the prisoner ordered to 

be committed as aforesaid, at the expense of the county from Expenses how 
which such prisoner was sent, and the same sheriff -shall, upon 

the order of the District Court, or a judge of the Probate Court, 

re-deliver such prisoner when demanded. 

SEO. 12. That any county jail may be used for the safe keep- Jailsmay be — 
ing of any fugitive from justice from another State or Territory, fugitives from 
and the jailor shall, in this case be entitled to reasonable com- 
pensation for the support and custody of such fugitives in custody, 
to be paid by the officer demanding the custody of the same. 

Sec. 13. That juvenile prisoners shall be treated with humani- Juvenite prie- 
ty, and in» manner calculated to promote their reformation. "**ied. 
They shall be kept, if the jail will admit of it, in apartments - 
separate from those containing more experienced and hardened 
criminals. The visits of parents and friends, who desire to exert Parents may 
a moral influence over them, shall at all reasonable times be per- quier 
mitted: 

Sec. 14, That all acts and parts of acts in conflict with this Repeal. 

Act are hereby repealed. 

This Act to take effect and be in force from and after its pas- 
sage. 

[Signed,] G. W. DEITZLER, . 

Speaker of House of Representatives. 
C. W. BABCOCK, Z 
President of the Council. : 
Approved February 9, 1858. | 
J. W. DENVER, . 
Acting Governor; 


CHAPTER XL. 


JURORS AND JURIES. 


AN ACT entitled “An Act to regulate the selection of Jurors and the empanneling 
.of Juries in the Probate Court.” 


Be it enacted by the Gireno and Vogiiasis vissembly of 

the Territory of Kansas, as follows : 

Sgotion 1. That the j jurors for the trial of all issues in fact, Jurors in Pre- 
which may be taken in action in the Probate Courts of this Ter- whom selected. 
ritory, shall be selected by the sheriff and commissioners, and - 
summoned and returned to the respectiye courts in the manner 


following, and not otherwise: 


eed 


- 


^ 


268 


Commissioners 
shall keepa box 
containing 

names of jurors 


Box to be 
locked. 


JURORS AND JURIES. [Cz. 40. 


SEC. 2. That the commissioners of the several counties of this 
Teaco: shall, from time to time, and as often as occasion shall 
require, provide, and at all times, keep a box for the purpose of 
containing the names of jurors for the courts in their respective 
counties. Every such box shall be provided with a sufficient 


- lock and key, and shall remain and be in the custody. of: the 


Penalty for neg- 
lect of sheriff 
and commis- 
sioners to lock 
the box. 


Jurors— how 
and when se- 
lected. 


Wames of jurors 
iow placed in 
box. 


commissioners of the respective counties, and the keys thereof in 
the custody of the sheriff. 

SEC. 3. That if the sheriff and commissioners of any county, 
or either of them, shall neglect or refuse to lock and seal the box 
aforesaid, of their respective counties, or if the commissioners 
neglect or refuse to take care of such box, or if the sheriff neg- 
lect or refuse to take charge of the key belonging to such box, 
the sheriff or commissioners so offending, and every of them 
shall, on conviction thereof in the Probate Court of their respec- 
tive counties, forfeit and pay a fine of not less than one hundred 
nor more than five hundred dollars, at the discretion of ‘the 
court. i 
Sec. 4. That the sheriff and commissioners,"or one of the 
commissioners and sheriffs of every county, shall, at least thirty 
days previous to the first term in every year of the Probate Court 
of their respective counties, meet, and thereupon proceed with due 
diligence to select at the seat of justice thereof, from the resi- 
dent citizens of the county, a sufficient number of sober, invelli- 
gent and judicious persons, to serve as jurors in the Probate 
Court of such county, to be holden therein during that year as 
aforesaid. They shall severally take an oath or affirmation before 
some person having authority to' administer oaths, in the follow- 
ing form: You and each of you do swear (or affirm) that. you 
will use your utmost endeavors and diligence in making an im- 
partial selection of competent persons for jurors during the en- 
suing year, and that you will not suffer partiality, favor or 
affection, hatred or ill will in any case or respect whatever, to 
influence you in the selecting, drawing or ‘returning of jurors, 
but that you will, in all respects, honestly conform to the true 


‘intent and meaning of the Act, under the penalty in anes cases 


made and provided. 


SEC. 6, [5.] That the sheriff and commissioners aforesaid, 
" shall provide a sufficient number of small slips or pieces of pa- 
per, upon each of which they: shall write, or cause to be written, 
the name-and surname, and fin] addition, the occupation and 
place of abode of [each] one of the: persons selected, and they 
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shall roll up or fold the said slips or pieces of paper, so that the 
names shall not appear without unfolding the same, and there- 
upon they shall deposit the names of -the persons so selected, in 
the appropriate box aforesaid. i 

SEC. T. [6.] That, provided that the shoriffs and commission- 
ers of the several counties shall, in every year, select such a 
number of persons and deposit their names in the proper boxes 
as aforesaid, and that at the end of the year there shall remain 
in the proper box, as near as may be, the number of names requi- 
site to compose the panel of jurors, m one court.at least, and 
not any greater number. 

Sec. 8. [7.] That, as soon as this selection of jurors and the 
depositing of their names in the proper box as aforesaid shall be 
completed, the sheriff shall cause the same to be locked and se- 
cured by a seal of wax placed upon the ihe and the seal 
of the county impressed thereon. 

SEO. 9. (8.] That the sheriff, in the absence of the commis- 
sioners of the respective counties, or at least one of them, and 
the commissioners, in the absence of the sheriff of the county, 
Shall not at any time open the box aforesaid, nor shall the sher- 
iff and commissioners open the box, exeept for the purpose of 
depositing therein the names of persons to be jurors, in pursu- 
ance of law, or an order of the court, or of drawing a panel or 
panels of jurors therefrom, in compliance with a precept directed 
to them for that purpose. Andif any sheriff or commissioner 
shall offend herein, he shall forfeit for the use of the respective 
county a sum not exceeding five hundred dollars, at the HUE 
tion of the court having jurisdiction of the offence. 

Sec. 10. [9.]. That if [at] any time the names in the box 
aforesaid shall bé exhausted before the end of the current year, 
it shall be the duty of the sheriff and commissioner aforesaid, 
upon the order of the judge of [the] Probate Court, to make a 
new selection of persons and deposit their names in the proper 
box for the remainder of such year. 

Suc. 11. [10.] That when any of the juries, returned at any 
court, shall he quashed by reason of any fault or irregularity in 
the selection of persons, or depositing their names in the box as 
aforesaid, the sheriff and commissioners of the respective coun- 
ties shall, upon the order of the court, forthwith take out of the 
box from which such jurors were drawn, all the names therein 
deposited, and make a new selection of persons and deposit their 
names in the box for the remainder of the current year, in the 
manner aforesaid. 
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Sro. 12. [11.] That if at any time any such box, as aforesaid, 
shall be broken open or destroyed, so that no jury can be drawn 
from it, a new selection of persons shall be made, and ‘their 
names deposited in such box, or in a new box to be prepared for 
the purpose, for the remainder of the current year, thirty days 
before the court at which such jury shall be summoned to serve, if 
so many days intervene. 

Src. 13. [12.] That if, by any accident, mistake or neglect 
of the sheriff or commissioners of any county, or either of them, 
the box aforesaid shall be opened, unlocked, [or] unsealed, ex- 
cept in the presence of such sheriff or commissioners, it shall be 
the duty of the court to sustain a challenge to the array for any 
such causes, and to direct the sheriff and commissioners forth- 
with to take out of the box the names therein deposited, and to 
make a new selection of persons and deposit their names in such 
box for the remainder of the current year. 


Sec. 14. [13.] That the clerks of the several Probate Courts 
in this Territory shall, as soon as conveniently may be after the 
list of the causes at issue, and for trial at any:term of the re- 
spective court shall have been settled, and at least thirty days 
before the beginning thereof, make out and deliver to the sheriff 

of their respective counties a writ, commanding the sheriff and 
commissioners of the said county to impannel, and the said 
sheriff to summon a jury, or a jury of special J Jurors, as the -case 
may be, for the trial of all such issues. 


Sec. 15. [14.] That every writ of venire, for the trial of all 
issues in fact, shall be awarded of the body of the county where- 
in such issues shall be triable, and shall be made according to 
law, and shall be in the following form, to wit: 


Suc. 16. [15.] That, county, ss., the Territory of 
Kansas to the sheriff and commissioners of the said county, 
greeting : We command you, and every one of. you, that in your 
proper person you draw from the box containing the names of 
the persons selected according to law, by the jurors or special 
jurors as the case may be, in the Probate Court, to be holden at 
in and for said county, the day of — , at 
o’clock in the noon of that day; and further, that you, the 
said sheriff, do summons the persons whose names shal] be drawn, 
and every one of them; to come before our said court, at the said 
time and place, to make up the juries requisite for the trial of 
ali issues in the pleas depending and for trial by a jury, in our 
said court, and that you, the said sheriff, have then and there 
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this writ, and the names of the persons so summoned, with their 
additions respectively, in a panel hereto annexed, and otherwise 
make returns, at the day and place aforesaid, how you shall have 
executed this writ. Witness, 


Src. 17. [16.] That the number of persons who shall be sum- 
-moned and returned ag aforesaid, to serve as special jurors in the 
Probate Court, shall be twelve. 


Sec. 18. [17.] That whenever an adjourned or special term 
of the Probate Court shall be directed in any county, the judge 
of the said court may direct a venire to issue for a jury thirty 
days before the time of the holding thereof, returnable at the 
said court, notwithstanding a regular term or return day may in- 
tervene between the issùing and return of such writ. 


Sac. 19. [18.] That the writ of venire for the grand jury in 
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any of the counties of this Territory, Shall be made in the fol- jury 


fowing form to wit: county ss. The Territory of Kan- 
sas to the sheriff and commissioners of said county, greeting: 

We command you, and every one of you, that in your proper 
person you draw from the box containing the names of the per- 
sons selected for jurors, according to the names of 19 
persons, to be grand jurors in our (describing the court) court, 
to be holden at , in and for the said county, on the 
day of , at o'clock in the noon of that day; 
and further, that you, the sheriff, do summons the persons 
whose names shall be so drawn, and every one of them to come 
before our said court at the said time and place, to inquire of 
and perform all those things which, on our part, shall be enjoined 
upon them, and that you, the said sheriff, have then and there 
this writ, and the names.and summons of the persons so sum- 
[moned]. The commissioners of the county or counties com- 
posing a district of the District Court, shall make a similar list 
of grand and petit jurors, and return the same to the clerk of the 


District Court; and the county commissioners of the county - 


where such court is held, the clerk of ihe court and marshal, 
shall proceed to select, under the provisions and penalties as pro- 
vided for in the Probate Court, draw, summon and return the 
several juries in the District Court. 

Sc. [19.] That the following persons are hereby exempt from 
serving on juries: All Territorial officers, judges of courts of 
records, officers of the General Government, county officers, con- 
stables, attorneys and counselors at law, and ministers of the 
gospel duly ordained. 


Persons ex- 
empted from 
serving on ju- 
ries. 
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Acts repealed. his Act to take effect from and after its passage; and all 
Acts and parts of Acts inconsistent with this Áct, are hereby 


repealed. 
[Signed,] ; . G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 


President of the Council. 


Inna February 12, 1858. 
K W. DENVER, 


Aéting Governor. 


CHAPTER XLI. 
JUSTICE AND JUDGE OF PROBATE. 
AN ACT to Define the Statutes in a Certain Case. 


Be tt enacted by the Governor and Legislative Assembly of 
the Territory of Kansas, as follows : 


Incompter ih ^. SECTION 1. In chapter first, article first, section fifth, of the 
cer: = Statutes of 1855, the word ** Justice? shall be understood to 
38S word jus- mean *' Judge,” and the said section shall mean, ** No judge or 
Judge. 'elerk of any Probate Court,” &c. 
This Act to take effect and be in force from and after its pas- 
sage. | 
[Signed,] G. W. DEITZLER, 


Speaker of the House of Representatives. 
. C. W. BABCOCK, 
President of the Council. 
Approved February 9, 1858. 
J. W. DENVER, 
Acting Governor. 
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CHAPTER XLII. 
| JUSTICE OF THE PEACE, 


AN ACT of the Jurisdiction and Procedure before Justices of the Peace, and of 
the duties of Constables in Civil Cases. 


AnTICLE I. Of the Jurisdiction of Justices of the Peace. 


Be it enacted by the Governor and Legislative. Assembly of 
the Territory of Kansas: » 


SECTION 1. That the jurisdiction of justices of the peace in Surisdiction, 
civil cases shall, unless otherwise directed by law, be limited to P?" bmit 


the township wherein they may have been elected, and where 
they shall reside. 


Sec. 2. That justices of the peace within, and co-extensiye Of jurisdiction 
and authority. 

with their respective counties, shall have jurisdiction and author- 
ity: 1. To administer any oath or affirmation authorized or re- 
quired by law to be administered. 2. To take the acknowledgment 
of deeds, mortgages and other instruments of writing. 3. To 
solemnize marriages. 4. To issue subpoenas for witnesses and 
coerce their attendance in causes or matters pending before them, 
or other cause or matter wherein they may bé required to take_ 
depositions. 5. To try the action for the forcible entry and de- 
tention, or the detention only, of real property. 6. To proceed 
against seeurity for costs and bail for the stay of. execution on their 
dockets. 7. To issue attachment and proceed against the goods 
and effects of debtors in certain cases. 8. To issue executions 
on judgments rendered by them. 9. To proceed against con- 
stables failing to make return, making. false return, or failing to 
pay over money collected on execution issued by such justice. < 
10. To try the right of the claimant to property taken in execu- 
tion or on attachment. 11. To act in the absence of the Pro- 
bate judge in the trial of contested elections of justices of the 
peace. 

, BEC, 9. That no householder or freeholder, resident of the Householders 
county, Shall be held to answer any summons issued against him not compelled 

to answer sum- 

by a justice in a civil matter, in any township of such county mons from jus- 
other than the one where he shall reside, except in the cages fol- township. 
lowing : Where there shall be no justice of the peace for the Exceptions, 
township in which the defendant may reside; or, 2. Where the 
only justice residing therein is interested in the controversy ; or, 
9. Where he shall be related as father, father-in-law, son, son- 
in-law, xn cM guardian, ward, uncle, nephew 
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or cousin, to either of the parties, and there is no justice in the 
township competent to try the cause. In the foregoing excepted 
cases, the action may be brought before any justice of an adjoin- 
ing township of the same county, and the justice shall state on 
his docket the reason of his taking jurisdiction. 4. Where the 
summons is accompanied with an order to attach property, the 
jurisdiction shall be co-extensive with the county. 5. When two 
or more persons shall be. jointly, or jointly and severally bound 
in any debt or contract, or otherwise jointly liable in the same 
action, and reside in different townships of the same county, the 
plaintiff may commence his action before a justice of the town- 
ship in which any of the persons liable reside, except that in 
joint actions against the makers and endorsers of notes, due-bills’ 
or bills of exchange, the action shall be commenced in the town- 
ship where one of the original makers, drawers or endorsers-re- 
side; and if it be claimed by the plaintiff that an endorser en- 
dorser endorsed the note or bill at the time it was made, and the 
jurisdiction depend thereon, before the justice shall take juris- 
diction, the plaintiff, or some person for him, shall file an ‘affida- 
vit setting forth that fact. 6. In cases of trespass to real: or 
personal property, it shall be lawful ‘to bring the action in the 
township where the trespass was committed, of in the township 
where the trespasser or any one of several trespassers reside. 


, Justices shall Sec. 4. That under the restrictions and limitations herein pro- 


havec 
+ a . 5 < 
ance. no ex- vided, justices of the peace shall have cognizance of any sum not 


° exceeding one hundred dollars. 


den Been 1810, Sec. 5. That when the balance claimed to be due on any open 


TIE or unsettled account, or on any bill, note or bond, shall be less 
oe than one hundred dollars, the party by whom such balance shall 
be claimed, may commence his action therefor before a justice of 
the peace, who shall have power, and he is-hereby authorized: to 
hear and determine the matters in controversy, without regard to 
the amount of the original account or contract, and he may ren- 
der judgment for any balance found due, not exceeding one hun- 
dred dollars; and if any plaintiff appeal from a judgment entered 
in his favor for such balance, and shall recover judgment for a 
sum greater than one hundred dollars, besides interest and costs, 
he shall not recover costs-on such appeal. 
Peli eoi, Szc. 6. That in actions founded upon an undertaking given 
imeivil cases. inf pursuance of law in ‘any civil proceeding ‘pending before a 
Jurisdiction. justice, such justice, or his suceessor iri office, shall have jurisdic- 


tion co-extensive with his county, and where the sum due or de- 
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manded on such undertaking exceeds on: hundred dollars, the 
jurisdiction shall be concurrent with the Probate Court of the 
proper county. ' 

SEC. T. That if any debtor shall appear before a justice of If debtor con- 
the peace without process, and confess that he is indebted to 
another, it shall be lawful for such justice, on the application of Dutyofiustice. 
the creditor, to render judgment on such confession against the- 
debtor, for any sum not exceeding hundred dollars. — ^ ` 


SEC. 8. That whenever the office of coroner shall become va- When justice 
cant in any county by death, resignation, expiration of the term oner. 
of office, or otherwise, or where the coroner shall be absent from 
the county, or unable from sickness or other cause -to discharge : 
the duties of his office, or shall reside more than ten miles dis- - 
tant from the place where the dead body of any person, supposed 
io have come to his or her death by violence or casualty, may 
be found, any justicé of the péace of the county shall be 
vested with all the powers, and shall perform all and singular the . 
duties appertaining -to the office of coroner, so far as it respects 
the power and duty of a coroner to hold inquisition over any 
dead body found as aforesaid. And when acting in the capacity 
of a coroner, every such justice Shall be entitled to the same fees 
as are or may be allowed by law to coroners in such cases. 


SEC. 9. That justices shall have jurisdiction in actions for Actions for 
trespass on real 
trespass on real estate, where the damages demanded for such estate. 
trespass shall not exceed one hundred dollars, and no claim of * 
title to such real estate set up by the defendant, shall take i 


or affect the jurisdiction hereby given. 


SEC. 10. That justices shall not have cognizance of any ac- agga a 
tions: 1. To recover damages for an assault, or an assault and Pe Doge 
battery; or, 2. In any action for malicious prosecution; or, 3. 

Tn actions against justices of the peace, or other officers, for mis- 
conduct in office, except in the cases provided for in this Act; - 
or, 5. [4.] In actions on contracts for real estate; or, 6. [5.] 
In actions in which the title to real estate is sought to be recot- 
ered, or may be drawn in question, except actions of trespass on 
real estate, which are provided for in this Act. 


Artrote If. Of the Commencement of Suits, Service and 

Return of Process and Proceedings in Arrest and At- 

tachment. - 

Src. 11. Actions befere justices of the peace are commenced Actions, bow - 
by summons, or by the appearance and agreement of the parties 
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without summons. In the former, the action is deemed com- 
menced upon delivery of the writ to the constable to be served, 
and he shall note thereon the time of receiving the same. In the 
latter case, the action is deemed commenced at the time of 
docketing the case. 


When a guar — SEC. 12. That when a guardian to the suit is necessary, he 

must n aba p, must be appointed by the justice, as follows: 1. If the infant be 

whom. plaintiff, the appointment must be made before the summons is 
issued upon the application of the infant, if he he of the age of 
fourteen years or upwards; if under that age, upon the appli- 
cation of some friend. The consent in writing of the guardian 
to be appointed, and to be responsible for costs if he fail in the 
action, must be filed with the justice. 2. If the infant be de- 
fendant, the guardian must be appointed before the trial. It is 
the right of the infant.to nominate his own guardian if the in- 
fant be over fourteen years of age, and proposed guardian be 
present and consent in writing to be appointed; otherwise, the 
justice may appoint any suitable person who gives such consent, 

Style of sum- SEO. 13. That the style of the summons shall be, The Terri- 

DU tory of Kansas, county ; it shall be dated: the day it is 
issued, signed by the justice issuing the same, directed to a con- 
stable of the proper township, (except in ease 2 person be depu- 
tied to serve it, in which case it shall be directed to such person ;) 
must contain the name or names of the defendant or defendants, 
if known; if unknown, give a description of him or them, and 
command the officer or person serving the same, to summon the 
defendant or defendants to appear before such justice, at his of- 
fice, in township, at a time specified therein, and must 
describe the plaintiffs cause of action in such general terms as 
to apprise the defendant of the nature of the claim against him, 
and there shall be endorsed on the writ the amount for which the 
plaintiff will take judgment, if the defendant fail to appear. If 
the defendant fail to appear, judgment shall not be rendered for 
2 larger amount and the costs. ‘ 


When return- ~ SEC. 14. That the summons must be returnable not more than 

able and how A : : 

served. twelve days from its date, and must, unless accompanied with an 
order to arrest, be served at least three days before the time of 
appearance, as follows: 1. By delivering a copy of the sum- 
mons, with the endorsement thereon, (certified by the constable 
or person serving the same, to be a true copy, ) to the defendant, 
or leaving the same at his usual place of residence. 2. An ac- 
knowledgment on the back of the summons, or the voluntary 
appearance of a defendant is equivalent to service. 
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Sec. 15. That a summons against a corporation may be served AU: 
upon the president, mayor, chairman of the board of directors or tations, how 
trustees, or other chief officer; or if its chief officer is not found 
in the county, upon its cashier, treasurer, secretary, clerk or 
managing agent; or, if hone of the aforesaid officers can be 
found, by a copy left at the office, or usual place of business of 
such corporation, with the person having charge thereof. 


SEO. 16. That where the defendant is an incorporated insur- pet ndant an. 
ance company, and the action is brought in a county in which Pany. 
there is an agency thereof, the service may be upon the chief 
officer of such agency. i 

Sec. 17. That where the defendant is a foreign corporation, Defendant a 

gn corpo- 
having a managing agent in this Territory, the service may be ration. 
upon such agent. 

SEC. 18. That when the defendant is a minor umor the age Defendant & 
of fourteen years, the service must be upon him and upon his ^ 
guardian, or father; or, if neither of these can be found, then 
upon his mother, or the person having the.care or control of the 
infant, or with whom he lives. If neither of these can be found, 
or, if the minor be more than fourteen years of age, service on 
him alone shall be sufficient. The manner of service may be the 


same as in thé case of adults. 


APPEARANCE. 


Src. 19. That the parties are entitled to one hour in which to Appearanee. 
appear, after the time mentioned in the summons for appear- 
ance, but are not bound to remain longer than that time, unless” 
both parties have appeared, and the justice being present, is en- 
gaged fin the trial of another cause. In such case, the justice 
may postpone the time of appearance until the close of such 
trial. P 

ARREST BEFORE JUDGMENT, ' 

Sec. 20. That an order for the ‘arrest of the defendant in a Arrestofdefen- 


il 
civil action, shall be made by the justice of the peace before action ~ bow 


whom the same is brought, when there is filed in his office an made. ae 
affidavit of the plaintiff, his authorized agent or attorney, made 
before any person authorized by law to administer oaths, stating 
the nature of the plaintiffs claim, that it is just, the amount 
thereof as near as may be, and establishing one.or more of the 
following particulars : 1. That the defendant has removed, or 
begun to remove any of his property out of the-county, with in- 
tent to defraud his creditors. 2. That the defendant has begun 
| 


t 
l 


-— 


"n 


eutesanun 
taking. 
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to convert his property, or any part thereof, into money for the 
purpose of defrauding his creditors. 3. "That he has property or 
rights in action which he fraudulently conceals.: 4. "That he has 
assigned, removed or disposed of, or has begun to assign, re- 
move or dispose of his property, or any part thereof, with intent 
to defraud his creditors. 5. That the defendant fraudulently 
contracted the debt or incurred the obligation for which suit is 
about to be brought. . The affidavit shall also contain a state- 
ment of the facts claimed to justify the belief in the existence of 
one or more of the above particulars. 


Ordertoaccom- — SEC. 21. That the order of arrest may be made to accompany 
pany summons. i ahs 
the summons, or at any-time afterwards before judgment. 
Order not to be Src. 22. That the order of arrest shall not be issued by a 
plaintiff e e justice of the peace until there has been executed by the plain- 
tiff,-if a resident freeholder of the township where suit is 
‘brought, otherwise, by one or more sufficient sureties of the 
plaintiff, a written undertaking to the effect that the plaintiff 
Shall pay the defendant all damages whieh he may sustain by 
reason of the arrest, if the order be wrongfully. obtained, not 
exceeding double the amount of the plaintiff’s claim, stated in 
the affidavit. 
How made and — SEC. 23. That the order of arrest shall be addressed and de- 
dressed livered, with a copy of the affidavit, to a constable of the proper 
township ; it shall state the names of the parties, the amount of 
the plaintiff’s claim specified in the affidavit, be signed by the 
“justice of the peace issuing it, and shall require the constable to 
arrest the defendant and bring him forthwith before said justice. 
Manner of ar- SEO. 24. That the officer receiving said order, shall execute 
"e the same by forthwith arresting the defendant and delivering to 
him a copy thereof, and of the affidavit; and the defendant so 
arrested, unless the claim of the plaintiff specified i in the affidavit, 
and costs of suit, aré paid, or unless discharged from custody by 
order of the plaintiff, shall be taken by such constable forthwith, 
before the justice of the peace by whom said-order of arrest was 
issued, and kept in custody until discharged by law. 
Proceedingaf- Sec. 25. That upon the return of said order of arrest, exe- 
Spree cuted in pursuance of the preceding section, the trial of said 
cause shall proceed, unless for good cause shown upon the appli- 
cation of either party, or at the instance of the justice himself, 
ies ieee the same shall be continued as is provided for in other cases, 
ued. before justices of the peace. And when the trial of said cause 
is continued for any period, the defendant, upon executing, with 
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one or more sufficient sureties, a written undertaking to the effect | 
that he will pay the amount of the judgment that may be ren- - 
dered against him upon the final determination of the action, or 
upon depositing in the hands of the justice of the peace the 
amount of money mentioned in the order of arrest, and the prob- 
able amount of costs of suit, shall be forthwith discharged from _ 
custody : Provided, however, that in no case shall the .defen- 
dant be detained in the custody of the officer, when said contin- 
uance has been for a period of more than forty-eight hours, 
unless said continuance has been made at the instance or with 
the consent of the defendant himself. 
i ARREST AFTER JUDGMENT. 


SEC. 26. That on the judgment against th | defendant in any PL LM 
civil suit before the justice of the peace, when the defendant is for arrest and 
. - . - execution. 
in the custody of the officer as hereinbefore provided for, or if, 
after judgment against him, there is filed in the office of such- 
justice an affidavit of the plaintiff, his authorized agent or attor- 
ney, made before any person competent to administer an oath, 
stating the amount of said judgment remaining unpaid, and 
establishing one or more of the particulars mentioned in section 
twenty, said justice of the peace shall, unless otherwise ordered 
by the plaintiff, issue an execution, and accompany the same 
with an order for the arrest of defendant. —— 

Szo. 27. That said order of arrest shall be addressed and de- How rw made and 
livered, with a copy of the affidavit, to the constable having said dressed. 
execution, and shall state the names of the parties, be signed by 
the justice issuing it, and state the amount of the judgment and 
costs unpaid, and shall require the officer, in case the same shall 
not be paid, or an amount of property of the defendant whereon 
to levy execution sufficient to satisfy the same cannot be found 
in his township, to arrest the defendant, if not already in the 
custody of the officer, and deliver hir to the sherif of the proper 
county, to be committed by him to the jail of the county, and 
kept in custody until discharged by law. 


ATTACHMENT. 


Sro. 28. That the plaintiff shall have an order of attachment When plaintiff 
against the property of the defendant im a givil action before orderof attach- 
the justice of the peace for the recovery of money, before or 
after the commencement thereof, when there.is filed in his office 
an affidavit of the plaintiff, his agent or attorney, showing the 
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nature of the plaintiffs claim; thatit is just; the amount which 
the affiant believes tlie plaintiff ought to recover, and the exist- 
‘ence of some one or more of the following principles : 1. That 
- the defendant, or one of the several defendants, is a foreign 
corporation, or is a non-resident of the county; or, 2. Has 
absconded, with intent to défraud his creditors ; or, 8. Has left 
the county of his residence to avoid the service .of a summons; 
or, 4. So concealed himself that a summons cannot be served 
upon him; or, 5. Is about to remove his property, or a part 
thereof out of the county, with the intent to defraud his credi- 
tors; or, 6. Is about to convert his property or a part thereof 
into money, for the purpose of placing it beyond the reach of 
his ereditors; or, T. Has property or rights in action which he 
eonceals; or, 8. Has assigned, removed or disposed of, or is 
about to dispose of his property, or a part thereof, with intent to 
defraud his creditors ; or, 9. Fr audulently contracted the debt or 
incurred the obligation for which suit is about to be or has been 
brought. When the defendant is a foreign corporation, or a 
non-resident of the county, the attachment shall'not be granted 
unless the claim is for a debt or demand arising upon contract, 
judgment or decree. 


Sec. 29. That when the ground of attachment is that the de- 
fendant is a foreign corporation, or a non-resident of the county, 
the order of attachment may be issued without an undertaking ; 
but in all other cases, the order of attachment shall not be issued 
by the justice until there has been executed in his office, by one 
or more sufficient sureties of the plaintiff, to be approved by 
the justice, an undertaking not exceeding double the amount of 
the plaintiff’s claim, to the effect that the plaintiff shall pay 
the defendant all damages which he may sustain by reason of 
the attachment, if the order be wrongfully obtained. 

SEO. 30. That the order of attachment may be made to ac- 
company the summons, or at any time afterwards before judg- 
ment; it shall be addressed and delivered to any constable of 
the proper township, and shall require him to attach the goods, 
chattels, stocks or interests in stocks, rights, credits, moneys and 
effects of the defendant in his county, not exempt by law from 
being applied to the payment of the plaintiff’s claim, or so much 
thereof as will satisfy the plaintiffs claim, to be stated in the 
order as in the affidavit, and the probable costs of the action, 
not exceeding fifty dollars. 


Sec. 91. That the return day of the order of attachment, 
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when issued at the commencement of the action, shall be the 
same as that of the summons; when issued afterwards, it shall 
be executed and returned forthwith. 

Seç. 82. That when there are several orders of attachment 
against the same defendant, in the hands of the same officer, 
they shall be executed in the order in which they wére received 
by said officer. He shall go to the place where the defendant's 
' property may ‘be found, and there, in the presence of two credi- 
ble persons, declare, that by virtue of said'order, he attaches 
said property at the suit of such plaintiff; and the officer, with 
two householders of the county, who. shall be first sworn or 


affirmed by the officer, shall make a true inventory and apprais- - 


ment of all property attached, which shall be signed by the offi- 
cer and said householders and returned with the order; when the 
property can be come at, he shall take tlie same into his custody, 
and hold it subject to the order of the justice. 

Suc. 38. "That tle constable shall deliver the property attached 
to the person in whose possession it was found, upon the execu- 
tion by such person, in the presence of the constable, an under- 
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taking of the plaintiff, with one or more sufficient sureties resi- - 


dent in the county, to the effect that the parties to the same are 
bound in double the appraised value thereof, that the property 
or its appraised value in money shall be fortheoming to answer 
the judgment of the court in the action; but if it shall appear 
to the court that any part of said property has been lost or des- 
troyed by unavoidable aceident, the value thereof shall be remit- 
ted to the person or persons so found. 

Suc, 34. That different attachments of the same property 
may be made, and one inventory and appraisement shall be suf- 
ficient. The lien of the attachments shall be in the order in 
which they are served, and the subsequent attachments shall be 
served on the property as in the hands of the officer, and subject 
“to the prior attachments. The justice who issued the attach- 
ment, having the priority of lien, shall determine all questions 
as to the priority of liens on the property attached. ° 

Sec. 85. That if the order of attachment is made to accom- 
pany the summons, a copy thereof and the summons shall be 
served upon the defendant in the usual manner for the service of 
summons, if the same can be done within the county; and when 
any property of the defendant has been taken under the order of 
attachment, and it shall appear that the summons issued in the 
action has not been and cannot be served on the defendant in the 
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county in the manner naha by law, the justice of the peace 
shall continue the cause for a period not less than forty or more 
than sixty days, whereupon the plaintiff shall proceed, for three 
consecutive weeks, to publish in some newspaper printed in the 
county, or if none be printed therein, then in some newspaper of 
general circulation in said county, a notice stating thé names of 
the parties, the time when, by what justice of the peace, and for 
what sum said order was issued, and shall make proof of such 
publication to the justice; and thereupon said action shall be 
proceeded with the same as if said summons had been duly 
served. 

When live ` Sec. 36. That when the cause is continued as provided for in 

fsbablo proper the di ti d it shall h = 

DAD preceding section, and it shall appear that any of the prop 
erty taken under the attachment is live stock, or is of a perisha- 
ble nature, the justice may issue his order directing the officer 
having custody thereof, to dispose of the same as upon execu- 
tion, and the moneys realized therefrom shall be paid over to 
the justice and applied as other money realized from the sale of 
the property attached is applied. 

When plaintif — SEO. 37. That when the plaintiff, his agent or attorney, shall 
make oath in writing, that he has good reason to and does be- 
lieve, that any person or corporation, to be named, and within 
the county where the action is brought, has property of the de- 
fendant (describing the same) in his possession, if the officer 
cannot come at such property, he shall leave with such garnishee 
a copy of the order of attachment, with a written notice, that 
he appear before the justice, at the return of the order of attach- 
ment, and answer as provided in section thirty-nine. 

Manner of sere . SEC. 38. That the copy of the order and notice shall be 

: served upon the garnishee, as follows: If he be a person, they 
shall be served upon him personally, or left at his usual place of 
residence; if a corporation, they shall be left with the president 
or other head of the same, or the secretary, cashier or managing 
agent thereof. 

Garnishee a Bec. 99. That the garnishee shall appear before the utia in 

justicoand — accordance with the command of the notice, and shall answer, 

under oath, all questions put to him touching the property of 
every description and credits of the defendant, in his possession 
or under his control, and he shall disclose, truly, the amount 
owing by him to the defendant, whether due or not; and in the 
case of a corporation, any stock therein held by, or for the ben- 
efit of the defendant, at or after the service of notice. 
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SEO. 40. That a garnishee may pay the money owing to the When 
defendant by him, to the constable having the order of attach- discharged." 
meot, or in the-court. He shall be discharged from liability to 
the defendant for any money so paid, not exceeding the plain- 
tiff’s claim. He shall not be subjected to costs béyond those 
caused. by his resistance of the claim against him, and if he dis- 
close the property in his hands or the true amount owing by him, 
and deliver or pay the same according to the order of the court, 
he shall be allowed his costs. 


SEC. 41. If the garnishee do not appear and answer, as re- When justice 
quired by section thirty-nine, the justice may proceed against tachment for 


him by attachment as for a contempt. garnishee. 


SEC. 42. That if the garnishee appear and answer, and it is When order 

discovered on his examination that at or after the service of the sliver proper- 
ty or money due 

order of attachment and notice upon him, he was possessed of defendant. 
any property of the defendant, or was indebted to hini, the jus- 
tice may order the delivery of such property and the payment of 
the amount owing by the garnishee into the court; or may per- May permit 
mit the garnishee to retain the property or the amount owing, Exin the peop 
upon the execution of an undertaking to the plaintiff, by one or e 
more sufficient sureties, to the effect, that the amount shall be 


paid or the property forthcoming, as the court may direct. 


Src. 48. That if the garnishee fail to appear and answer, or Mag proceed 
if he appear and answer, and his disclosure is not satisfactory aiheo when. 
to the plaintiff, or if he fail to comply with the order of the 
justice to deliver the property and pay the money owing, into 
court, or give the undertaking required in the preceding section, 
the plaintiff may proceed against him in an action, in his own 
name, as in other cases, and thereupon such proceedings may be 
had as in other actions, and judgment may be rendered in favor 
of the plaintiff for the amount of the property and credits of 
every kind of the defendant in the possession of the garnishee, 
and for what shall appear to be owing by him to the defendant, 
and for the costs of^the proceedings against the garnishee. If 
the plaintiff proceed against the garnishee by action, for the 
cause that his disclosure was unsatisfactory, unless it appear in 
the action that such disclosure was incomplete, the plaintiff shall 
pay the costs of such action. The judgment in this action may 
be enforced as judgments in- other cases. When the claims of 
the plaintiffs in attachment are satisfied, the defendant in attach- 
ment may, on motion, be substituted as the plaintiff in the judg- 
ment. 
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SEO. 44. That final judgment shall not be T against 


the garnishee until the action against the defendant in attach- 


ment has been determined ; .and if, in such action, judgment be 
rendered for the defendant in attachment, the garnishee shall be 
discharged and recover costs. If the plaintiff shall recover 
against the defendant in attachment, and the garnishee shall de- 
liver up all property, moneys and credits of the defendant in his 
possession, and pay all the moneys from him due, as the court 
may order, the garnishee shall be discharged, and the costs of 
the proceedings against him shall be paid out of the property 
and moneys so surrendered, or as the court may think right and 
proper. 

Sec. 45. That if judgment be rendered in the action for tlie 
defendant, the attachment shall be discharged, and the property 
attached, or its proceeds, shall be returned to him. 


SEO. 46. That if judgment be rendered for the plaintiff, it 

shall be satisfied as follows: So much of the property remaining 
in the hands of the officers, after applying the moneys arising 
from the sale of perishable property, and so much of the personal 
property, if any, whether held by legal or equitable title, as 
may be necessary to satisfy the judgment, shall be sold by order 
of the justice, under the same restrictions and regulations as if 
the same had been levied on by execution; and the money aris- 
ing therefrom, with the amount which may be recovered from 
the garnishee, shall be applied to satisfy the judgment and costs. 
If there be not enough to satisfy the same, the judgment shall 
stand, and execution may issue theréon, for the residue, in all 
respects as in other cases. Any surplus of the attached property 
or its proceeds shall be returned to the defendant. 
Szo. 4T. That the justice may order the constable to repossess 
himself, for the purpose of selling it, of any of the attached 
property, which may have passed out of his hands without having 
been sold or converted into money ; and the constable shall, under 
such order, have the same power to take the property, as he would 
have under an order of attachment. ; 

Seo. 48. That if any of the property which has been attached 
be claimed by any person other than the defendant, the claimant 
may have the validity of such claim tried; and such proceedings 
must be had thereon, with like effect, as in case the property had 
been seized upon exeeution issued by the justice and claimed by 
& third person. 

SEc. 40. [49.] That where several attachments are executed 
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on the same property or the same persons are made garnishees, When several 


attachments on 
the justice issuing the first order served, on the motion of any of same property, 


ustice may de- 
the plaintiffs, may determine the amounts and priorities of the ‘ermine the 


several attachments, and the proceeds shall be applied accord- nS 
ingly. 

So. 50. That the officer shall return upon every order of at- Beturn on at- 
tachment what he has done under it. The return must show the mde. 
property attached and the time it was attached. When garnish- 
ees are served, their names and the time each was served must 
be stated. The officer shall also return with the order all under- 
takings given under it. 


Src. 51. That an order of attachment binds the property at- e 
tached from the time of service, and the garnishee shall stand bleto plaintiff. 
liable to the plaintiff in attachment for all property, moneys and 
credits in his hands, or due from him to the defendant from the 
time he is served with the written notice mentioned in section 
thirty-seven, but when property is attached in the hands of a 
consignee or other person having a prior lien, his lien thereon 
shall not be affected by the attachment. . 


Src. 52. That if the defendant, or other person in his behalf, Wen defen- 
at any time before judgment, cause an undertaking to be execut- 1 Property, 
ed to the plaintiff by one or more sureties resident in the county, * 

E to be approved by the justice in double the amount of the plain- 
| tiff’s claim, to be stated in his affidavit, to the effect that the 
| defendant shall perform the judgment of the justice, the attach- 
B ment in such action shallbe discharged, and restitution made of 
§ any property taken under it, or the proceeds thereof ; such un- 
Í dertaking shall also discharge the liability of a garnishee in such 
| action for any property of the defendant in his hands. 


Sro. 53. That if in any case where an order of attachment Proceedings 
| has been issued by a justice of the peace, it shall appear from Probate Court 


when defend- 
| the return of the officer, and from the examination of the gar- entis owner of 


ne ìn reat 
H nishee, that no property, moneys, rights, credits or effects of the estate. 

| defendant has been taken under the attachment, but that the de- 

fendant is the owner of an interest in real estate in the county, ` 

Í the justice before whom said action is pending, shall, at the re- 

$ quest of the plaintiff, forthwith certify his proceedings to the ` 

| Probate Court of the proper county, and thereupon the clerk of 

É said court shall docket said cause and the action shall be proceed- 


| ed with in said court in all respects as if the same had originated 
| therein. 


ai 
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Armoe HI. Bill of Particulars. 


Plaintif snd Suc. 54. That in all cases before a justice, the plaintiff, his 

file bill of par- agent or attorney, shall file with such justice a bill o£ the parti- 
culars of his demand, and the defendant, if required by the 
plaintiff, his agent or attorney, shall file a like bill of the particu- 
lars he may claim as a set-off, and the evidence on the trial shall 
be confined to the items set forth in said bills. 

BiN of partien- Seo. 55. That the bills of particulars must statein a plain and 
direct manner, the facts constituting the cause of action, or the 


claim to be set-off. 


Whenamended “Suc. 56. That the bill of particulars may be amended at any 
time before the trial or during the trial, or upon appeal to sup- 
ply any deficiency or omission in the items, when by such amend- 
ment, substantial justice will be promoted. If the amendment 
be made at the time of, or during the trial, and it be made to 
appear to the satisfaction of the justice by oath, that an adjourn- 
ment is necessary to the adverse party, in conséquence of such 
amendment, an adjournment must be granted. The justice may 
also in his discretion require, as a condition of an amendment, 
the payment of costs to the adverse party, to be fixed by the jus- 
tice, but such payment cannot be required, unless an adjournment 
is made necessary by the amendment. 


Artic IV. Change of the Place of Trial. 


When place of Sec. 57. That if on the return of process, or at any time bè- 
' fore trial shall have commenced, it shall be made satisfactorily 
io appear to the justice of the peace before whom any cause igs 
instituted, or is pending for trial, by the affidavit of either of the 
parties in the case: 1. That such justice is a material witness 
for either party, or, 2: “If a jury be demanded by the adverse 
party, then that he cannot, as he verily believes, have a fair and 
impartial trial in such uu on account of the bias or preju- 
dice of the citizens thereof. 


Justice beinga Sec. 58. That if the place of the trial he changed, on account 


witness or ofthe justice being a material witness in the cause, such cause 


fakentoanoth- shall be transferred for trial before some other justice of the 
ertownshiP. — peace of the same township, if there be one there legally compe- 
tent to try such cause ; if there be no such justice within such 
township, or if such change be granted on account of the bias or 
prejudice of the citizens of such township against such party, or 


because the adverse party has an undue advantage over him there- 
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in, the case shall be taken to some justice in an E town- 
ship of the same county. 

SEO. 59. That the justice granting such dinge, shall deliver Justice grant- 
or transmit the papers in the cause, together with a certified shall deliver 
transcript of the proceedings before him, to the justice to whom 
such change may be granted, who shall proceed therein and have 
the same jurisdiction, powers and duties, in all respects whatever, 
as if such suit had been originally instituted before him. 

i Suc. 60. That before any such change shall be allowed, the Costs howpaid 
M costs as specified in the next following section, shall be paid by 
the party applying for such change, or he shall have confessed a 
B judgment therefor before the justice granting the change. 
| _ Sec. 61. That when such change js at the instance of the plain- When plaintitt 
B üf, he shall be taxed with all the costs which have accrued, and ES 
B which shall accrue in the cause until such transcript and papers 
$ shall be delivered to the justice to whom such cause is removed 
l for trial, and when on the application of the defendant, he shall 
E be taxed with the costs which have aecrued for issuing subpcenas 
| for witnesses, and service thereof, witness fees, and costa of the 


$ justice for transferring the cause to the docket of the other 
B justice. 


ARTICIE V. Adjournments. 
Sec. 62. That upon the return day, if a jury be required, orif Paua e 
| the justice be actually engaged in other official business, he may 
adjourn the trial without the consent of either party as follows: 
| 1. Where a party is in attendance, who is not a resident of the 
| county, or where the defendant is in attendance under arrest, the © 
E adjournment not to exceed forty-eight hours ; and the defendant, 
E if under arrest, to continue in custody. 2. In other cases not. 
Í to exceed eight days, unless by consent of parties, if the trial be 
| not adjourned, it must take place immediately upon the return of 
E the summons. 


| Sec. 63. That the trial may be adjourned upon the applica- Mszadicurm em 

B tion of either party, without the consent of the other, for a period & etter party for 

$ not exceeding thirty days as follows: The party asking the ad- 

ll journment must, if required by his adversary, prove by his oath 

E or otherwise, that he cannot, for want of material testimony, 

Í which he [has been unable] to procure, safely proceed to trial. 

| Sec; 64. That an adjournment may be had either at the return When and how 
day, or any subsequent time to which the cause may stand ad- ment may be 


| journed, on the application of either party, for a period longer 
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than thirty days, but not to exceed ns days from the time of 
the returüi of the sunimons upon compliance with the provisions 
of the preceding section, and upon proof by the oath of the party 
or otherwise, to the satisfaction of tlie justice, that such party 
cannot be ready for trial before the time to which he desires an 
adjournment for the want of materjal evidence, describing it, 

that the delay has not been made necessary by any act or negli 
gence on his part since the action was, commenced, and that he 
expects to procure the evidence at the time stated ee him. 


ARTICLE VI. Witness. 


Justice may Sec. 65. That any justice may issue subpoenas to compel the 

compel atten- E i . HE : 1 

dene ome. attendance of witnesses to give evidence on any trial pending be~- 

fore himself, or for the purpose of taking depositions, or to per- 

petuate testimony. 

Subpena, how SKC. 66. That subpona may be served by a constable or any 

and by whom 

served. other person, and shall be served by reading the same or stating 
the contents thereof to the witness, or by leaving a copy thereof 
at his usual place of residence. a 

No feescharged SEC. 67. That when not served by a constable or some person 

iii deputed for that purpose by..a justice,.no fees shall be charged in 


the suit for serving it. 


Witnesses not Sec. 68. That if any witness having been subpoenaed, seni 
paid. ^ and be not examined by either party, the costs of such witness 
shall be paid by the party ordering the subpoena, unless the ad- 
verse party, by confessing the matter or otherwise render unne- 


cessary the examination of such witness. 


Justice may is- SEC. 69. That whenever it shall appear to the satisfaction of 
seront witness, a justice, by proof made before him, that any person has been 
duly served with a subpoena to appear and give testimony before 
him in any matter in which he has authority to réquire such wit- 
ness to appear and testify, that his testimony is material and that 
he refuses or neglects to attend as such witness in conformity 
with such subpoena, the justice shall issue a warrant to arrest the 
delinquent for the purpose of compelling his attendance and pun- 


ishing his disobedience. _ 
Penalty for re- SEC. 70. That when, the person arrested is brought beforé the 
fusing to testi- Justice, or when a person in attendance refuses to testify as a 
witness, and no valid excuse be shown, the justice may impose a 
fine on him not exceeding five dollars. An entry of such fine, 
stating the reason therefor, must be made by the justice in his 
docket, and thereupon shall have the effect ofa judgment in favor 


m p" 
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of the Territory of Kansas against the delinquent, and may be 
enforced against his person or property. 

SEC. 71, That every person subpoenaed as aforesaid, and neg- MEI 
lecting to appear or refusing to testify, shall also be liable to the damages, when. 
party in whose behalf he shall have been subpoenaed, for ‘all 
damages which such party shall sustain by reason of such delin- , 
quency. 


. \ 
DEPOSITIONS. 


Suc. 72. That depositions may be taken to be read in any 
cause pending before a justice of the peace, in like manner and Depositions. 
subject to the same rules and restrictions and rules of law as in 
cases pending in the Probate Court. 


Artiote VIL The Trial and its Incidents. 
Sec. 73. That at the time appointed for trial, if no jury shall 
If no jury de- 
have been demanded by either party, the justice shall proceed to manded may 
determine the 
try the action ; shall hear the proofs and determine the cause cause. 
according to law and the right. 
Suc. 74. That where parties agree to enter, without process, 
her 
before a justice, an action of which such justice has cognizance, agree sto enter 
such justice shall enter the same on his docket and proceed to Sess justice 
trial, judgment and execution, in all respects in the same manner trial. 
as if summons had been issued, served and returned. 


^w 


JURY. 

Seo. 75. That in all civil actions, after an appearance of the 
defendant, and before the court shall proceed to inquire into the Number and 
merits of the cause, either party may demand à jury to try the anurans. 
‘action, which jury shall be composed of six good and lawful men, 
having the qualifications of electors, unless the party shall agree 
on a less number. 

Sec. 76. That when a jury is demanded, the trial of the case 
must be adjourned until a time fixed for the return of the jury; whenjury is 
if neither party desire an adjournment, the time must be deter- demanded. 
mined by the justice, and: must be on the same day, or within the P^" fixed. 

next two days. The jury must be LU selected as herein 
| provided. 

SEC. TT. That the justice shall write in a panel, the names of 
eighteen persons, citizens of the township, or if the action be one Juryhowse- 
in which the jurisdiction is not limited to the township, then citi- o 
zens of the county, from which the defendant, his agent or attor- 
ney [must strike one name, the plaintiff, his agent or attor- 
ney] ms so alternately until each shall have stricken six 


duo i Mengen one 
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names, and the remaining six shall constitute the jury to try such 
case, and if either party neglect or refuse to aid in striking the 
jury as aforesaid, the justice shall strike the same in behalf of 
such party. f 

Sec. 78. That the justice thereupon shall issue a summons for 


‘the jury in which the following form shall be observed in sub- 


stance as near as practicable; the Territory of Kansas, 
county. To constable of township: You are 
hereby commanded to summon to appear before me at 
im-said township, on the day of A. D. 
at o’¢lock in the —— noon, to‘serve as a juror in a case 
pending before me, then and-there tó be tried, and this they shall 
in no wise omit; and have you then there this writ with your do- 
ings thereon. Given under my hand this day of 
A. D. justice of the peace EM 

SEO. T9. That the constable shall serve such summons by a 
personal service thereof, and return the same, endorsed with the 
names of the persons summoned, at the time appointed for the 
trial of the cause. 

Sec. 80. That jurors for neglecting or refusing to attend when 
properly summoned, or refusing to serve whenin attendance, shall 
beliable to the like penalty, and be proceeded against in the 
same manner as witnesses who fail to attend or refuse to testify. 

Sec. 81. That the constable shall be in attendance on the 
court at and during the progress of the trial, andif from challenge 
or other cause the panel shall not be full, he may fill the same in 
the same manner as is done by the sheriff in the Probate Court. 

Sec, 82. That when ‘a jury shall be in attendance, and the 
cause shall be continued, the jurors must attend at the time and 
place appointed for trial without further notice. 

Sec. 88. That if either party object to the óotüpetahoy of a 
juror, the question thereon must be tried in à summary manner 
by the justice, who may examine the juror or other witness under 
oath. : 

Src. 84. That the justice shall administer an oath or affirma- 
tion to the jury, well and truly to try-the matter in difference 
between the parties, and a true verdict give according to the 
evidence. 

. Sec. 85. That after the jury shall have been sworn, they shall 
sit together and hear proofs and allegations of .the parties, and 
after hearing the same shall be kept together in some convenient 
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'place undér the charge of a constable, until they have agreed up- Shall retirein , 


on theìr verdict, or shalt be discharged by the justice. Sr pf opie 
Sec. 86. That when the jurors shall have agreed upon ien Shall deliver : 


heir verdict to es 


verdict they shall deliver it to the justice publicly, who shall enter the Justice: 
it upon his docket. 

SEO. 87. That whenever the justice shall be satisfied that a ionem 

‘jury sworn in any cause before him cannot agree in their verdict, Justice. 
after having consulted upon it a reasonable time, he may dis- 
chargé them and continue the cause, and may, if required by 
either party, proceed to strike another jury as hereinbefore pro- 
vided. The cause shall be continued to such time as the justice 
thinks reasonable, unless the parties or théir attorneys agree on 
a longer or shorter time, or unless they may agree that the justice 
may render judgment ón the evidence already heard before him. 

SEO. 88. That it shall be lawful for the justice, before whom verdict, if ob- 
a cause has been tried, on motion, and being satisfied that the do. d by fraud 
verdict was obtained by fraud, partiality or undue means, at any " ore 
time within four days after the entering of judgment, to grant a 
new trial, and he shall set a time for the new trial, of which the 

. opposite party shall have at least three days notice. . 

SEC. 89. That the opposite party shall also have a reasonable 0 Opposite party 
notice of such motion for a new trial, if the same is not made on “fnew trial 
the day of the former trial, and in the presence of such party; 
such notices to be given by the applying party. If the new trial 
shall be granted, or the jury be unable to agree, the proceedings 
shall be in all respects as upon the return of the summons. 

Sec. 90. That if either the plaintiff or defendant, in their bill May appeal to, 
of particulars, claim more than twenty dollars, the case may be 
appealed to the Probate Court; but if neither party demand a 
greater sum than twenty dollars, and the case is tried by P 
there shall be no appeal. 


Sec. 91. That if on appeal by the plaintiff, he shall not re- Se ohh 

cover a larger sum than twenty dollars, exclusive of interest since / 

the rendition of the judgment before the justice, he shall be ad- 

judged to pay all costs in: the Probate Court, (including a fee of 

five dollars, to defendant’s attorney, ) and in case the defendant 

shall demand a set-off greater than twenty dollars, and he ap- 

peal, and do not recover twenty dollars, he shall in like manner 

pay all costs in the appeliase court, including & like fee to plain- 

tifs attorney. 


Sec. 92. That upon the verdict being delivered to the justice, Feeofjurors, 
and before judgnient being rendered thereon, each juror shall be *"* P" PP 


E 
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entitled to receive fifty cents at thehands of the successful party, 
which shall be taxed in the costs against his adversary ; when the 
jury shall be unable to agree upon a verdiet, the same compensa- 
tion shall be paid them by the party, and the same shall be taxed 
in the cost bill against the losing party. 

Hxceptions to Serc. 93. That in all cases which shall be tried by a jury be- 

tic, how made. fore a justice of the peace, either party shall haye the right to 
except to the opinion of the justice upon any question of law 
arising during the trial of the cause ; and when either party shall 
allege such exception, it shall be the duty of the justice to sign 
and seal a bill containing such exception, if truly alleged, with 
the point decided, so that the same may be made [part] of the 
record in the cause. 


a 
* 


ARBITRATIONS, 
How and by Src. 94. That at any time before trial and judgment rendered, 
mbomchosens the plaintiff and defendant consenting thereto, may have the cause 
submitted to the arbitrament of three disinterested men, who shall 
be chosen by the parties ; and if the arbitrators be present, they 
shall hear and determine the cause on oath or affirmation, to be 
administered by the justice, but if the persons chosen as arbitra- 
tors be not present, the justice shall issue a summons for them to 


' Howsummoned attend at the time and place appointed for the trial, which shall 


be served by any constable, or the parties, as they may agree. 
The fees of arbitrators shall be the same as that paid to jurors. 

Dutiesofarbi- — Sgc. 95. That when the arbitrators shall convene and be quali- 
fied, they shall proceed to hear and determine the cause, and 
make out their award in writing, which shall be valid when signed 
by any two of them, and return the same to the justice, who 
shall thereupon enter such award upon his docket, and thereon 
render judgment and issue execution, as in other cases. 

Judgment how — Sgo, 96. That every judgment rendered on such award, shall 
conclude the rights of the parties thereto ; unless it shall be made 
to appear to the justice of the peace who rendered such judgment, 
and within ten days from the rendition of the same, or to the 
Probate Court on appeal, that such award was obtained by fraud, 
eorruption or other undue means. 

Whenjustico | = Sec. 97. That whenever satisfactory proof shall be adduced 

judgment. ^ before such justice, within the period aforesaid, that such award 
was obtained by fraud, corruption or other undue means, it shall 
be competent for such justice, to set aside such award and his 
judgment thereon rendered, and thereupon proceed to such final 
trial and judgment, as if such award had never been made. 
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Sec. 98. That, but no appeal shall be allowed to the Probate 
Court, from a judgment of a justice of the peace rendered on an 
award, unless the party praying such appeal shall file with such 
justice an affidavit, therein stating that he or she does verily be- 
lieve that such award was obtained by fraud, corruption or SHE 
undue means. 

Sec. 99. That, and if on appeal from the rm of a jus- 
tice rendered on any such award, the Probate Court shall be 
satisfied that the award was obtained by fraud, corruption, or 
other undue means, such court shall set aside the award, and 
proceed to hear and determine the cause on the merits, as in other 
cases of appeal. 

Sec. 100. That, but if the said court shall be of opinion that 
the award was not obtained by fraud, corruption, or other undue 
means, they shall render judgment thereon, and for the costs of 
suit, and award execution as in other cases. 


Trial of the Right of Properly levied on or attached. 


` zc. 101. That when a constable shall levy on or attach prop- 
erty, claimed by any person or persons, other than the party ol 
against whom the execution or attachment issued, the claimant 
or claimants shall give three days notice in writing, to the plain- 
tiff or his agent, or if not found within the county, then such 


notice shall be served by leaving a copy thereof at his usual place 


of abode in such county, of the time and place of the trial of the 
right to such property, which trial shall be had before some jus- 
tice of the township at least one day prior to the time appointed 
for the sale of such property. 

SEC. 102. That if on the trial the justice shall ‘he ‘satisfied 
from the proof that the property or any part thereof, belongs to 
the claimant or claimants, such justice shall render judgment 
against the party in whose favor such execution or attachment 
issued for the costs, and issue execution therefor, and shall, more- 
over, give a written order to the constable who levied on, or who 
inay be charged with the duty of selling such property, directing 
him to restore the same, or so much thereof as may haye been 
found to belong to such claimant or claimants. | 

Sec. 103. That, but if the claimant or claimants fail to es- 
tablish his or their right to such property or to any part thereof, 
the justice shall render judgment against such claimant or claim- 
ants for the costs that have accrued on account of such trial, and . 
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issue execution therefor, and the constable shall not [be] liable 
to the claimant or claimants for the property so taken. 


` ARTE Vill. - Judgments. 


^ Gasesin which Suc. 104. That judgment, that the action, be dismissed with- 


dgment may 
b dered 1 1 Y - s e 
withootonith. Out prejudice to a new action, may be entered with costs in the 


Vrbe following cases: 1. When the plaintiff voluntarily dismisses the 
action before it is finally submitted. 2. When he fails to ap- 
pear at the time specified in the summons, or upon adjournment, 
or within one hour thereafter. 3. When it is objected at the’ 
trial and appears by the evidence that the action is brought in the 
wrong township. . 


paises, or, Seo. 105. That if the plaintiff fail to appear at thereturn day 

to appear: of the summons, and his bill of particulars be not-filed and evi- 
dence before the justice, the action must be dismissed. -If the 
defendant fail to appear at the return day of the summons, or if 
either fail to attend at the time to which a trial has been adjourn- 
ed, or fail to make the necessary bill of particulars, or failin the 
proof on his part, the cause-may proceed at the request of the 
adverse party and judgment must be given in conformity with 
the bills of particulars and proofs. l 

Judgment ren- — Src. 106. That when judgment shall have been rendered 

defendant in, against a defendant in his absence, the same may be set aside, 

be set aside. upon the following conditions: 1. That his motion be made 
within ten days after such judgment was entered. 2. That he 
pay or confess judgment for the cosis awarded against him. 3. 
That he notify in writing the opposite party, his agent or attor- 
ney, or cause it to be done, of the opening of such judgment and 
of the time and place of trial, at least five days before the time, 
if the party reside in the county, and if he be not a resident of 
the county, by leaving a written notice thereof at the office of the 
justice ten days before the trial. 


Judgment Sec. 107. That upon a verdict the justice must immediately: 
When enterod. render judgmént accordingly. When the trial is by the justice, 
judgment must be entered immediately after the close of the trial. 
if the defendant has been arrested or his property attached; in 
other cases it must be entered either at the cloge of the trial, or 
if the justice then desire further time to consider, on, or by the 


. ' fourth.day thereafter, both days inclusive. 
When amgant .Sxc. 108. That when the amount due to either party exveeds 


exeo 


jwstice'sjuris- the sum for which the justice is authorized to enter judgment, 
dietion, excess 


howremitted. such party may remit the excess, and judgment may be entered. 
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for the residue. A defendant need not remit such excess, and may: 
withhold setting the same off, and a‘fecovery for the amount set 
off and allowed, or any part thereof, shall not be a-bar to his 
subsequent action for the amount withheld. 

Sec. 109. That if the defendant, any time before trial, offer in Ifdefendant 

offer to allow 

writing to allow judgment to be taken against him for a e Judgment, 
sum, the plaintiff may immediately have judgment therefor with er. 
the costs then accrued ; but if he do not accept such offer before 
the trial, and fail to recover in the action a sum equal to the 7 


offer, he cannot recover costs accrued after the offer; but costs J 


must be adjudged against him. But the offer and failure to ac- 
cept it cannot. be given in evidence to affect-the recovery phen: 
wise than as to costs as above provided. 


Sec. 110. That when judgment is rendered in a case where when defend- 
the defendant is subject to arrest and imprisonment, it must be toarres, it i 
so stated in the judgment and entered in his docket. in vho ud : 


men 
ARTICLE IX. Appeals. 


Src. 111. In all cases not otherwise specially provided for by May appeal 
law, either party may appeal from the final judgment-of any Tre E 
justice of the peace to the Court of Probate of the county where 
the judgment was rendered. 

Suc. 112. That the party appealing, shall, within ten days Party a p appeal- 
from the rendition of the judgment, enter into an undertaking to pn underiak 
the adverse party, with at least one good and sufficient surety to 
be approved of by such justice, in a sum not less than fifty dol- 
lars in.any case, nor less than double the amount of the judgment 
and costs, conditioned: 1: That the appellant will proseeute o nditionsof 
] his appeal to effect, and without unnecessary delay. 2. That if thoundertak- 
@ judgment be adjudged against him on the appeal, he will satisfy - s 
such judgment and costs. Such undertaking need not be signed 
by the appellant. 

- Beo. 113. And the said justice shall make out a certified Justice shalt 
transcript of his proceedings, include the undertaking taken for Sore 7 
such appeals, and shall, on demand, deliver the same to the ap- papers, áo. fo 
pellant, or his agent, who shall deliver the same to the clerk of vealed to. 
the court to whith such appeal may be taken, on or before the 
second day of the term thereof next following such appeal; and 
M such justice shall also deliver or transmit the bill or bills of par- 

@ ticulars, the. depositions, and all other original papers, if any, 
E used on the trial before him, to such clerk, on or before the said 
= second day of such term; and all further proceedings before the 
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justice of the peace, in that case, shall cease and be stayed from 
the time of entering into such undertaking. 
Quem shall fle Seo. 114. That the clerk, on receiving such transcript, and 
deere’ thear other papers as aforesaid; shall file the same, and docket the 
appeal. 
Plointiffin the Sec. 115. That the plaintiff in the court below shall be phain- 
an | be plain- tiff in the Court of Probate, and the parties shall proceed in all 
Court respects, in the same manner as though the action had been orig- 
inally instituted in the said court. 


Ifappellantfait Suc. 116. That if the appellant shall fail to deliver the trans- 


transoript, &c., Cript, and other papers, if any, to the clerk, and have his appeal 


court may ren- s . < 
der judgment docketed as aforesaid, on or before the second day of the term of 


forappellee the said court next after such appeal, the appellee may, at the 
same term of said court, file a transcript of the proceedings and 
« judgment of such justice, and the said cause shall; of motion of 
the appellee, be docketed ; and the court "is authorized and re- 
quired, on his application, either to enter up a judgment in his 
favor, similar to that entered by the justice of the peace, and for 
all the costs that have accrued in the court,-and award execution 
thereon; or such court may, with.the consent of such appellee, 
dismiss fhe appeal at the cost of the appellant, and remand the 
cause to the justice of the peace, to be thereafter proceeded in as 
if no appeal had been taken. i 
p lainti ga 2 F a pa if the airs in 5s ee before Nga ai 
and a to DOS ppeal from any judgment rendered against such plaintiff, 
Neu and after having filed his transcript and caused such appeal to be 
docketed, according’to the provisions of this Act, shall fail to file 
a petition, or otherwise neglect to prosecute the same to final 
judgment, so that such plaintiff shall become non suit, it shall be 
Judgment how the duty of the court to render judgment against such appellant, 
rendered. — or the amount of the judgment rendered against him by the jus- 
tice of the peace, together with interest accrued thereon, and for 
eosts of suit, and to award execution therefor, as in other cases. 


asppealen- Seoc. 118. That if both parties fail to enter such-appeal within 
to bo m. the time limited as aforesaid, the justice, on receiving a certifi- 
cate from the clerk of the court, stating that the appeal was not 
entered, or heing entered, was dismissed as aforesaid, shall there- 
upon issue execution upon the judgment, in the same manner ad 
if such appeal had never been taken. D 
Appellantshan SEC. 119. That if any person appealing from a E ren- § 
parcosts When. Jered in his favor, shall not recover a greater sum than the amount B 


for which judgment was rendered, besides costs and the interest i 


| 
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accruing thereon every such appellant shall pay the costs of such 


appeal. 
Src. 120. That when any appeal shall be dismissed, or when When judg- 


ment is render- 


judgment shall -be entered in the Court of Probate against the ed od agninet the 
an 18 


appellant, the surety in the undertaking shall be liable to thie sureties respon 
appellee for the whole amount of the debt, costs and damages lee. i 


recovered against the appellant. 

SEC. 121. That When an appeal taken to the Court of Probate, {an appeal to 
shall there be quashed, by reason of irregularity in taking or !5«uashed. 
consummating the same, the cause for quashing shall be stated in ` 
the order of the court, and a transcript of such order shall be gustice shal 
lodged with such justice, who shall thereupon proceed to issue ‘7° execution 
execution, in the same manner as if no appeal had been taken. 

Sro. 122. "That in proceedings on appeal, when the surety in Gourtmay or-, 

the under taking shall be insufficient, or such undertaking may be gppeliant’s un- 
insufficient, in form or amount, it shall be lawful for the court, 
‘on motion, to order a change or renewal of such “undertaking, 
and direct that the same be certified to the justice from whose 
judgment the appéal was taken, or that it be recorded in said 
court. 

SEO. 128. That appeals in the ER cases shall not be al- Appeals not al- 
lowed: J. On judgments -rendered on confession. 2. In jury fam cases. 
trials where neither party claim in their bill of particulars a sum’ 
exceeding twenty dollars. 3. In the action for the forcible en- 
try and detention, or forcible detention of real property. 4. In 
trials of the right of property, under the statutes, either levied 
upon by execution or attached. 


Sro. 124. That when the term of office of a justice shall ex- t¢justice’s office 


pire between the date of the judgment and the time limited for May [i cn 


appeal, such justice may take the undertaking for appeal at any eA 
time before he has delivered his docket to his successor, and give 
the appealing party a transcript ;. after the delivery of the docket,. 
the undertaking shall be given to his successor, and it shall be 
his duty to give the transeript, and do and perform all things re- 


quired of his predecessor. 


Antics X. Of the Action for the Forcible Entry and De- 


tention, or Forcible Detention only, of Property. 


Sec. 125. That any justice, within his proper county, shall When justice 
have power to enquire, in the manner hereinafter directed, as titution of 
well against those who make unlawful and forcible entry into x 


lands and tenements, and detain the same, as against those who, 


~ 


ce Torre FORE i ee 


- 


< E y 


SECUS an RE Orn AUN eee CER statute Ro a 


zoe 


z = 
` 


298 JUSTICE OF THE PEACE: [Cn. 42. 


having. a lawful and peaceable entry into lands or tenements, 
unlawfully, and by force hold the same; and if it be found upon 
such enquiry that an unlawful and forcible entry has been made, 
and that the same lands or tenements are held by force, or that 
the same. after a lawful entry, are held unlawfully, then said 
justice shall cause the party complaining, to have restitution 
thereof. 

Cases in which Suc. 126. That proceedings under this article may be had in 

Eois ban ua all cased against tenants holding over their terms, in sales of 

der this article, oq: 
real estate on executions, orders or other judicial process, when 

- the judgment debtor was in possession at the time of the rendi- 

tion of the judgment or decree, by virtue of which such sale was 
made; in sales by executors, administrators, guardians, and on 
partition, where any of the parties to the partition where [were] 
in possession at the commencement of the suit, after such sales, 
so made on execution or otherwise, shall have been examined by 
the proper court, and the same by said court adjudged legal ; and 
in eases where the defendant is a settler or occupier of lands or 
tenements, without color of title, and to which the complainant 
has the right of possession; this section not to be construed as 
limiting the provisions of the first section of this article. 


à 
Judgment no Suc. 127. That judgments, either before the justices or in the 
ion. — court of. Probate, under this article, shall not be a bar to any 
after action brought by either party. 


Notice shall be Sec. 128. That it shall be the duty of the party desiring to 

Vene par. commence an action under this article, to notify the adverse 
party to leave the premises, for the possession of which the ac- 
tion is about to be brought, which notice shall be served at least 
three days before commencing the action, by leaving a written 
copy with the defendant, or at his usual place of abode if he 
cannot be found. 

gr shall Beo. 129. That the summons shall not issue herein until the 

o complaint E A 

in writing be- plaintiff shall have filed his complaint in writing, with the jus- 
tice, which shall particularly describe the premises so entered 
upon or detained, and shall set forth either an unlawful and 
forcible entry and detention, or an unlawful and forcible deten- 
tion after a peaceable or lawful entry of the described premises ; 
the complaint shall be copied into and made a, part of the record. 

Summons, how — SEO. 190. That the summons shall be issued and directed, shall 

aadretumed. state the-cause of complaint, and the time and place of trial, 
shall be served and returned as in other cases. Such service 
shall be three days before the day of trial appointed by the 


justice. 
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Sec. 131. That if the defendant does not appear in accordance H defendant ` 
with the requisitions of the summons, and it shall have been pear, in tual shall 
properly served, the justice shall try the cause as though he was 
present. 

SEC. 132. That no continuance shall be granted for a longer Continuance, 

w granted, 
period than eight days, unless the defendant applying therefor - 
shall give an undertaking to the adverse party, with good and 
sufficient surety, to be approved -by the justice, conditioned for 
the payment of the rent that may accrue if judgment be ren- 
dered against the defendant. 
SEC. 183. That if the suit be. not continued, place of trial Judgment, 
en and how 
changed, or neither party‘demand a jury upoa the return day of rendered. 
the summons, the justice shall try the cause ; and if, after hear- 
ing the evidence, he shall conclude that the complaint is not 
true, he shall enter judgment against the plaintiff for costs; if  - 
he find the complaint true, he shall render a general judgment 
against the defendant and in favor of the plaintiff, for restitution 
ti of premises and costsof suit; if he find the complaint true in 
B part, he shall render a judgment for the restitution of such part 
# only, and the costs shall be taxed as the justice shall deem just 
and equitable. 
! Sec. 134. That if a jury be demanded by either party, the If If a jury be de- 
$ proceedings, until the empanneling thereof, shall be in all re- 
M spects as in other cases. The jury shall be sworn or affirmed to How sworn. 
4 well and truly try and determine whether the complaint of (nam- 
j ing the plaintiff, ) about to be laid before them, is true according 
to the evidence. If the jury shall find the complaint true, they Verdict, how 
4 shall render a general verdict of guilty against the defendant ; 
j if not true, then a general verdict of not guilty ; if true in part, 
d then a verdict setting forth the facts they find true. 
J Seo. 135. That the justice shall enter the verdict upon his Verdict shali 
[ e entered on 
| docket, and shall render such judgment in the action as if the the docket. 
B facts authorizing the finding of such verdict, had been found to 
dj be true by himself. d 
$ Sec. 186. That exceptions to the opinion of thé justice in EUR 
cases under this article, upon questions of law and evidence, may oP opinion of tha 
d be taken by either party, whether tried by j jury or otherwise. 
d Suc. 197. That where a judgment of restitution shall be en- Form of writ of 
execution, 
| tered by a justice, he shall, at the request of the plaintiff, his 
i agent or attorney, issue a writ of. "execution thereon, which shall 
1 be in the following form, as near as practicable: The Territory 
of Kansas, county :' To any constable of coun- 
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iy: Whereas, in a certain action for the forcible entry and de- 
tention, (or the forcible detention, as the case may be,) of the 
following described premises, to wit: , lately tried before 
me, wherein was plaintiff, and 
was defendant; judgment was rendered on the day of 
; A. D: , that the plaintiff have restitution of sad 
premises; and also, that he recover costs in the sum of : ; 
you therefore are hereby commanded to cause the defendant to be 
forthwith removed from said premises, and the said plaintiff to 
have restitution of the same; also, that you levy of the goods 
and chattels of the said defendant, and make the costs aforesaid, 
and all accruing costs, and of this writ make legal service and 
due return. Witness my hand this day of , A. D. 
, justice of the peace. 


€ MÀ 


How and when Smo. 138. That tlie officer shall, within ten days after receiv- 


ing the writ, execute the same by restoring the plaintiff to the 
possession of the premises, and shall levy and collect the costs 
and make return as upon other executions. If the officer shall 
receive a notice from the justice, that the proceedings have been 
stayed by an allowance of a writ of error, he shall immediately 
delay all further proceedings upon the execution; and if the 


"premises have been restored to the plaintiff, he shall immediately 


place the-defemknt in the possession thereof, and return the writ 
with his proceedings and costs taxed thereon. 


AnmICLE XI. Of the Replevin of Property. 


Sec. 139. That the plaintiff may recover the possession of 
specific personal property of less value than one hundred dollars, 
before a justice of the peace, as herein provided.. 

Sec. 140. "That an action for this purpose. shall not be brought 
until there is.filed in the office of the justice, an affidavit of the 
~ plaintiff, his agent or attorney, showing, 1. A description of the 
property-elaimed.— 2. That the plaintiff is the owner thereof, 


* 


_ or has a special ownership therein, stating the facts in relation 


“thereto, and that he is entitled to the immediate possession of the 
property. 3. That the property is wrongfully detained by the de- 
fendant. 4. That it was not taken in execution on any order 
or judgment against said plaintiff, or for the payment of any 
tax, fine or amercement assessed against him, or by virtue of an 
order of delivery issued whder this article, or any other mesne or 
final process issued against said plaintiff. 

Suc. 141. That upon such affidavit being made and filed with 
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the justice, he shall issue a summons as in other caseg, but in Justice shall 
addition, commanding the constable immediately to seize and duty of con- 
take into his custody, wherever they may be found in the county, 
the goods and chattels mentioned in the affidavit, and deliver the 
same to the plaintiff. 

SEC. 142. That the constable shall execute the writ by taking Service and re- 
the property therein mentioned. He shall also deliver a copy of mons. 
the summons to the persons charged with the unlawful detention 
of property, or leave such copy at his usual place of residence, 
and shall make return of the time and manner of service, the 


appraisement of the property, and any undertaking taken by him. 
Sec. 143. That the constable shall not deliver to the plaintiff, Plaintif shalt 


his agent or attorney, the property so taken, until there has taking ene 
been executed, by one or more sufficient sureties of the plaintiff, perty S TTo 
a written undertaking to the defendant, in at least double the 

value of- the property taken, but in [no] case less than fifty Conditions of 
dollars, to the effect that the plaintiff shall duly prosecute the EIC: 
action and pay all costs and damages which may be awarded 

against him. 

Sro. 144. That for the purpose of fixing the antount of the Amount of un- 
undertaking, the value of the property taken shall be ascertained mp 4r 
by, the oath of two responsible persons, whom the constable shall 
swear truly to assess the value thereof. 

] SEO. 145. That whenever the appraised value of the property When value of 
Í so taken shall exceed one hundred dollars, the justice shall cer- peeks $100; du- 
| tify the proceedings upon the said writ to the Probate Court of illas 

Í his county, and thereupon shall file the original papers, together 

$ with a certified transcript of his docket entries in the clerk’s 

d office of said court, the case there to be proceeded in as if such 

suit had commenced in said court. 


SEO. 146. That if the undertaking required. by section one If undertaking 


B hundred and forty-three, be not given within twenty-four hours 24 gs 


from the taking of the property under said order, the officer shall Foturned to de- 
return the property to the defendant ; and if the officer deliver 

any property so taken, to the plaintiff, his agent or attorney, € Officer may be 
or keep the same from the defendant, without taking such se- Py e: T 
curity within the time aforesaid, or if, he take insufficient secu- 


i rity, he shall be liable to the defendant in damages. 

B Sec. 147. That if the property has been delivered to the Justice may 

Š plaintiff, and judgment be rendered against him, or if he othei- pA 
M wise fail to prosecute his action to final judgment, the justice opo Fo 
M shall, on application of the defendant or his attorney, empannel 
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Ce ig a 
a 


a jury to inquire into the right of property-and right of posses- 
sion of the defendant to the property taken. If the jury shall 
be satisfied the said property was the property of the defendant 
at the commencement of the action, or if they shall find that 
eu the defendant was entitled to the possession only of the same, 
i at such time, then, and in either case, they shall assess such 
damages for the defendant as are right and proper, for which, 
‘with costs of suit, the justice shall render judgment for the 
defendant. 
May assess Je. SEC. 148. That in ‘all cases when the property has jio de- 
Y gendan; livered to the plaintiff where the jury shall find for the defendant, 
they shall ‘also find whether the defendant had the right of pro- 
perty, or the right of possession only, at the commencement of 
the suit; and if they find either in his favor, they shall assess 
such damages as they think right and proper, for the defendant, 
for which, with costs of suit, the court shall render judgment for 
: the defendant. 
dies d Sec. 149. That in all cases when the property has been de- 
plaintiff. - livered to the plaintiff, where the jury shall find for the plaintiff 
on trial, or on inquiry of damages, they shall assess adequate 
M damages to the plaintiff for the illegal detention of the property, 
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1 for which, with costs of suit, the justice shall render judgment 
i i against ie defendant. 

3 Action may Suc. 150. That when the property claimed has not been taken, 
3 ` . Gamages only. or has been returned to the defendant, for want of the undertak- 
[^ ing required by section one hundred and forty-three, action may 
| proceed as one [if] for damages only, and the plaintiff shall be 


entitled to such damages as are right and proper ; but if the prop- 
erty be returned for want of the undertaking required by said sec- 


; tion, the plaintiff shall pay all costs made by taking the same. 
f Constable may Sec. 151. That the constable, in executing the writ, may 
building, 4e. break open any building or enclosure, in which the property 
| claimed, or any part thereof, is concealed; but not until he has 
| been refused an entrance into said building or enclosure, and the. 
z i delivery of the property, after having demanded the same. 


Suit on under- . Sec. 152. That no suit shall be instituted on the undertaking 
instituted, giyen under section one hundred and forty-three, before an exe- 
cution issued on a judgment in favor of the defendant in the 
action shall havé been returned, that sufficient property, whereon 
to levy and make the amount of such judgment, cannot be found 

in the county. 
Sec. 153. That if any justice shall issue a writ to replevin 


a an 


| 
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property, ds is provided by this article, without the affidavit being Justice liable 
made and filed in his office, as is provided in section one hundred iind 
and forty, the same shall be set aside at his costs, and he shall 

be liable in damages to the party injured. 


ji Audia XM. Execution — Return — Stay of Execution — 

Notice of Sale — Delivery — Undertaking. 

SEO. 154. That execution for the enforcement of a judgment Execution may 
M before a justice of the peace, (except when it has been taken to orbis successor, 
the Probate Court on.error, or appeal, or docketed therein, or 

during the time it may be stayed, as.provided by this Act, } may 

issue by the justice before whom the judgment was rendered, or 

a by his successor in office, on the application of the party entitled 

M thereto, at any time within five years from the entry of the judg- In what time. 
ment or the date of the last execution issued thereon. 


Sro. 155. That it shall be the duty of the justice, if the ease When noan 


| be not appealed, taken up on error, docketed in the Probate Justi > shall is- 
M Court, or bail has not been given for the stay of execution ‘at in ten daya e 
M the expiration of ten days fromr the entry of the judgment, to judgment. 
| issue execution without a demand, and proceed to collect the 
4 judgment, unless otherwise diesel by the judgment creditor. 
| Sec. 150. That any person against whom judgment may be Stay of execu- 
@ rendered under the provisions of this Act, except as hereinafter tained. 
B excepted, may have stay of execution for the several periods 
B hereinafter mentioned, by entering into an undertaking to the ~ 
d adverse -party, within ten days after the rendition of such judg- 
f ment, with good and sufficient surety, resident of the county, as 
§ the justice shall approve, conditioned for the payment of the 
g amount of such judgment, interest: and costs, and costs that. may 
a accrue, which undertaking shall be entered on the docket of the 
d justice and be signed by the sureties. 
M Sro. 157. That the stay of execution hereby authorized shall] How &raduated 
H be graduated as follows, namely: -1. On any judgment for five 
H dollars and under, the stay shall be for twenty days. 2. On 
M any judgment exceeding five dollars and under twenty dollars, 
the stay shall be for thirty days. 8. On any judgment fár 
gq twenty dollars and under fifty dollars, the stay shall be for forty 
adays. 4. On any judgment for fifty dollars or upwards, the 
a stay shall be for sixty days. 5. When judgment is obtained 
f against a surety and he takes a stay thereon, and he obtains a 
f judgment against the principal, stay of execution must. be allowed 


J on the judgment against the principal only so long that the stay 
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will expire ten days before that allowed to the surety on the judg- 


ment against him. 

No stay of exes — SEO. 158. That no.stay of execution on judgments rendered in 

in certain cases the following cases shall be allowed: t. On judgments rendered. 
against justices of the peace for refusing to pay over money by 
them collected, or received in their official capacity. 2. On 
judgments against justices for not reporting annually to the au- 
ditor, of all fines, as required by law. 3. On any judgment ren- 
dered against a constable for failing to make return, making a 
false return, or refusing to pay over money collected in his offi- 
cial capacity. 4. On judgments against bail for the stay of exe- 
cution, 5. When judgment is rendered in fayor of bail who B 
have been compelled by judgment to pay money on account of 
their principal. 6. On judgments obtained by constables on B 
undertakings executed to them for the delivery of property. 


Justice may Sec. 159. That if the execution issued before the undertaking Y 
ion., for stay, or that required in case of appeal be given, and such 


undertaking be given afterwards, and within the time allowed, 
the justice shall recall the execution. : 
When bail is Sro. 160. That where any person who has become bail for Bi 
about to re- R . i i : 
movefrom stay of execution shall remove before the expiration of such M 


county, justic 
may isdie exe stay, into any other county or state, the justice shall, on demand, f 


cut 

defendant. ^. issue execution against the goods and chattels of the defendant, | 
or other party against whom the original judgment was rendered, B 
to be proceeded with as in other cases. 


Surety appro- = SEC. 161. That when any surety for the stay shall become | 
be compelled to apprehensive that, by delaying the execution until the expiration B 
may haye exe” of the full time of such stay, he or she may be compelled to pay § 
the judgment, it shall be lawful for such surety to make and file f 
affidavit of that fact before the-justice on whose docket the judg- B 
mentis entered; whereupon such justice shall issue execution] 
against the judgment debtor, which shall be proceeded in as in ; 
Proviso. other cases ; Provided, Such bail shall not thereby be discharged f 
from liability, but may be proceeded against after the expiration 
of the term of stay, in the same manner as if execution had not 
issued as aforesaid. -= 
Debtor may Sec. 162. That if the judgment debtor shall, within ten day i 
e M inten after levying such execution, enter into a further undertaking forf 
the stay of execution, during so much of the first stay as remains} 
then unexpired, and shall pay the costs of the execution issued§ 
against him, as aforesaid; it shall be the duty of the justice tof 
take such further undertaking and recall the execution; and thef 
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person who last became surety shall first be proceeded against, 
until it shall ‘appear by the return of the constable that he or she 
has no goods and chattels whereon to levy, before proceedings 
shall be instituted on the undertaking first given. 

Sec. 163. That when any judgment shall be obtained against 
any person who shall have entered himself bail on the docket of 
any justice of the peace, agreeably to the provisions of this Act, 
the original judgment shall remain good and valid in law, for the 
use of such bail; who, at any time thereafter, may sue out exe- 
cution on such judgment against the goods and chattels of the 
defendant, for the use of such bail, which shall be so endorsed 
|! by the justice ; and süch bail shall also be entitled to a transcript 
. of such judgment for his own use, which shall have the same 
. force and effect as transcripts in other cases. ` 
| SEC. 164. That at any time before the stay shall expire; if the 
| justice aking the surety, or his successor in office, shall become 
| satisfied that the surety is insufficient, it shall be his duty to 

cause a written notice thereof to be given to the defendant, or if 
he be absent, that the same be left at his residence, requiring 
him to give additional surety. If such defendant shall not have 
given such additional surety, on or bygthe third day after the 
giving of such notice, such fact shall be entered on the docket, 
and he shall immediately issue execution against the defendant 
for the collection of the judgment. If within ten days after the 
issuing of such execution, surety to the satisfaction of the jus- 
tice be given, the execution shall be recalled and stayed until the 
expiration of the original stay. 

Sec. 165. That the execution must be directed to a constable 
of the county, and subscribed by the justice by whom the judg- 
ment was rendered, or by his successor in office, and must bear 
date the day of its delivery to the officer to be executed; it must 
intelligibly refer to the judgment by stating the names of the 
parties, and the name of the justice before whom, and of the 
county and township where, and the time when it was rendered ; 
the amount of the judgment, and if less than the whole is due, 
the true amount due thereon. It must require the constable sub- 
stantially as follows: 1. If it be a case where the defendant can- 
not be arrested, it must direct the officer to collect the amount of 
the judgment out of the personal property of the debtor, and pay 
the same to the party entitled thereto. 2. If it be a case where 
any of the judgment debtors are certified on the docket as surety, 
it shall command that the money be made of the personal prop- 
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erty of the principal debtor, and for want thereof, of the personal 
property of the surety. In such cases, the personal property of 
the principal, subjeet to execution within the jurisdiction, shall 
be exhausted before any of the property of the bail shall be 
taken in execution. -3. If it be a case where the. defendant 
may.be arrested, in addition to the foregoing, it must direct the 
officer, if sufficient property of the defendant, subject to the 
execution, cannot be found to satisfy the judgment, that he 
arrest the debtor, and commit him to the jail of the county until 
he pay the judgment, or be discharged according to law, unless 
the execution be accompanied by an order of arrest, as provided 
in sections twenty-six and twenty-seven. 4. It must in all cases 
direct the officer to make return of the execution and a certificate 
thereon, showing the manner in which he has executed the same, 
in thirty days from the time of his receipt thereof. - 

Sec. 166. That upon an execution on a judgment against 
debtors, upon one or more of whom the summons was not seryéd, 
the execution must contain a direction to collect the amount of 
the joint property of the person upon whom.the summons was 
served, to be specified by name. If such judgment be also such 
that the defendants are'Wibject to arrest thereon, the justice must 
further specify the names‘ of those defendants served with the 
summons, who may be arrested for want of property. 

Sec. 167. That a constable may, at his peril, omit to arrest a 
debtor, or after arrest suffer him to go at large before the return 
day, subject only to his liability for an escape, or for omitting 
to arrest if he fail to have either the money or the person of the 
debtor in custody at the expiration of the thirty days. 

Sec. 168. That it shall be lawful for the sheriff or jailor, 
receiving any person imprisoned on execution issued in any civil 
proceeding, at any time when there is no money in his hands to 
pay for the-sustenance of such prisoner, to discharge him from 
prison. The jailor may, however, detain such prisoner, the ad- 
verse party being liable for such sustenance. 

Sec. 169. That the debtor, committed as herein provided, may 
be held in prigon ten days, and if he be a person without a fam- 
ily for which he provides, one day in addition for every dollar 
over ten due on the execution; or if he have a family for which 
he provides, one day in addition for every two dollars over twenty 
‘due on the execution. 

Suc. 170. That the affidavit of an imprisoned debtor, that he 
has a family for which he provides, specifymg by name one or 
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[E more persons, members. of ‘such family, and the place of their 
Fg residence, is sufficient evidence thereof to authorize his discharge 
Hf by the jailor. 
|| Seo. 171. That a constable is liable to the party in whose pepe 
|| favor an execution issued to him, for the amount thereof, in the of execution in 
ff following cases: 1. Where he suffers thirty days to elapse with- 
HP out making a true return thereof to the justice, and paying to 
t a or to the. party entitled, the money collected thereon by him. 
H 2. When he wilfully and carelessly omits to levy on property 
t within thirty ays, or if the defendant be liable to be imprisoned, 
Hy then to arrest'and commit him to the jail of the SUE within 
thirty days. 
Szo. 172. That when an execution shall be returned unsatis- If execution 
; shall be retarn- 
M fied, for the want of goods and chattels, the justice shall, unless ed unsatisfied. 
j otherwise directed by the party for whom the execution issued, 
J commence an action on the undertaking for the stay of execution, 
@ and if such execution be returned unsatisfied, in whole or in part, 
B for want of goods and chattels of the bail whereon to levy, then — — 
$ the plaintiff may demand and have execution on the original 
E judgment for the amount remaining due. à 


Sec. 178. That where bail is given for the stay of execution, Fe 
and the defendant against whom the judgment was rendered shall s 
E die before the same is satisfied, the creditor may proceed against 
B the surety in the undertaking in like manner as if execution had 
been issued against the defendant and returned not satisfied for 


B want of goods and chattels whereon to levy. 


SALE ON EXECUTION. 


SEO. 174. That all property taken in'execution under the pro~ AN sales shat! 
visions of this Act, shall.be advertised for sale at four of the 
E most publie places within the township where ‘such property was 
M seized, at least ten days previous to the time appointed for such 
sale, which sale shali be held between the hours of ten o’clock 
A.M. and four o’clock P.M., at the house or on the premises 
E where such property was taken, or at one of the most public 
places within the township. 

Szo. 175. That it shall not be lawful for any justice of the ee and 
peace who issued the execution, nor for the constable holding the ‘allowed to pur- 
execution, to purchase, either directly or indirectly, any pr operty - 
sold on such execution; and any justice or constable who shall 
$ offend.against the provisions of this section, shall forfeit and Fem 
E pay for every such offence any sum not exceeding one bundred 


P. 1 nd EERTE, EPRE R E ur f£ ei Herd PRE, sim qe; a 
u€ b ogee i 


VE PIERTO RIO NAT 


Ue wp ten 


MESA, 
xí m 


ILE 
4 


7a OAT s PORE KED 


, tenants not af- 


308. JUSTICE OF THE PEACE. [ Cx. 42. 


dollars nor less than five dollars, to. be recovered by civil action 
in the name of ‘the Territory of Kansas, beforé any court having 
jurisdiction thereof, for the use of the township where such of- 
fense was committed; and shall moreover be liable to the soften 
of the party injured thereby. 


. Compensation — SEQ. 176. That when any cattle or other live stock shall be 


for keeping of 
live stock, how taken in execution, it shall be the duty of the justice who issued 


zii the execution, or other justice charged with the duty of collect- 
ing the judgment, whereon such execution issued, to allow the 
constable, for keeping ofgthe same, a reasonable compensation, 
to be taxed and collected as other costs in the suit. 


Constable shall Sec. 177. That when a constable shall levy on and sell any 

make return o : 

all property goods and chattels, he shall make out and annex to his return to 
the execution, in virtue of which such sale was made, a true in- 
ventory of all such property and of each article thereof, and the 
price at which*the same was sold; and for each and every neglect 
to return a true and accurate schedule or inventory of .property 
sold, or remaining unsold for want of bidders, or other just 
cause, and if sold, the price at which the same was sold; each 

Penalty. and every constable guilty of stich neglect shall forfeit and pay, 
on conviction thereof, any sum not exceeding one hundred dollars, 
to be recovered by action in the name of the Territory of Kansas, 
for the use of the party injured thereby, to be prosecuted before 
any court having cognizance thereof. 


Property not , — SEC. 178. That where a constable shall have levied on any 

bidders, how goods and chattels which remain unsold for want of bidders or 
other just cause, it shall be his duty to return with the execution 
a schedule of all such goods and chattels. And the justice shail, 
unless otherwise directed by the party for whom such execution 
issued, or his agent, immediately thereafter issue an order, 
thereby commanding any constable to whom the same may be 
directed or delivered, to expose such property to sale; which sale 
and the proceedings thereon, shall be the same as if such prop- 
erty had been sold on the original execution. - 


Constablemay — SEC. 179. That any constable having levied on goods and 
permit defend- ; . > : : 
anttorotain | chattels, of which the party against whom the execution issued 
property levied . ; A é 

on. to retain the possession, is hereby authorized to take such secur- 
ity for his own indemnity as he may reyuire, that such property 
shall be delivered at Mex time and place appointed for the sale 
thereof. 

Landlotdsand  Sxc. 180. That i in all cases where any lands may have been 


let reserving rent in kind, and when the crops of emblements 


4 Cx. 42.] JUSTICE OF THE PEACE, 
l \ 


growing.or grown thereon shall be levied on or attached by virtue 
of any execution, attachment or other process, against the land- 
lord or tenant, the interest of such landlord or tenant, against 
whom such process was not issued, shall not be affected thereby ; 
$ but the same may be sold, subject to the claim or interest of the 
Í landlord or tenant against whom such process did not issue. 


Seo. 181. That in cases where-the constable shall make it 
M appear, to the satisfaction of the justice, that he has been de- 
M prived of an opportunity of levying an execution within the time 
M prescribed by this Act, or otherwise prevented from making the 
M whole of the money therein required to be made, and shall make 
M return to the justice who issued the same to that effect, such jus- 
M tice is hereby authorized and required to issue further process of 
M execution for the amount or balance remaining unsatisfied, which 
4 shall be served and returned in all respects as other executions 
B are under this Act. 


AnrICLE XIM.’ Of Constables and their Duties. 

Sec. 182. That constables shall be elected as provided by law, 
B and shall continue in office until their successors are elected and 
4 qualified. 

J Sec. 188. That every constable, before he enters upon the 
$ duties of his office, shall take an oath or affirmation, before a 
M person authorized to administer the same, to support the Organic 
B Act of this Territory, and faithfully to discharge his duties as 
1 constable during his continuance in office, according to the best 
d of his skill and ability. 

B Seo. 184. That every constable, within ten days after his 
l election, and before he shall take the oath of office, shall give an 
M undertaking to. [the] Territory of Kansas, in a sum not exceed- 
H ing two thousand dollars, nor less than five hundred dollars, with 
one or more sureties, resident in the proper towhship, such as 
Hi the trustees thereof shall approve, conditioned for the safe keep- 
j ing and paying over to the proper person or authority all moneys 
M which may be collected or received by him, or which may other- 
[a wise come into his office, and for the due, honest and faithful 
& discharge and performance of, all and singular, his duties as 
Hi such constable, according to law, during his continuance in office. 
J Sec. 185. That when such undertaking shall have been giyen 
ig to the satisfaction of the township trustees, the township clerk 
B shall make an entry of the same, and file the same in his office. 
Sec. 186. That whenever a vacancy shall occur in the office 
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Pad 


of constable in any township by death, removal, resignation or | 


non-acceptance of the person elected, or where there shall be a 


failure to elect, the township trustees shall appoint a suitable | 
person to fill such vacancy until the next. annual election for con- f 


stable, and until-a successor be elected and qualified. 


SEC. 187. That the-constable as appointed shall take a like | 
oath'and give a like undertaking.as is required in other cases of | 


eonstables. 


Suc. 188. That a justice of the peace may appoint a constable | 
or constables for a special purpose, either in civil or criminal | 
cases, whenever such appointment may become necessary, in the | 
following cases: Where there is no constable in ,the township ; ;| 
in the case of disability of one of the vegular constables in the'| 
township ; where the constable therein is a party to the suit; | 
when, from the pressure of official business, the constables therein | 
are not enabled to perform the duties required by the office. The | 
justice making the appointment shall make a memorandum thereof | 
on his docket, and shall require the person appointed to itako an | 


oath as required in other cases, , 


Sec. 189. That the person so appointed by the justice, after | 
taking such oath, shall have the same authority, be subject to 
the same penalties, and entitled to the same fees as other con- | 


stables. 2 


Sec. 190. That such justice shall ‘stand as surety, and shall| 
be in that character liable, he and his sureties, for any neglect 
of duty or any illegal proceedings on the part of such vonstable | 


so by him appointed. 


‘Src. 191. That all constables shall be ministerial officers in| 
Justices’ courts in their respective townships in civil cases, and} 
in their respective counties in criminal cases, and civil process} 
may be executed by them throughout the county, under the re-| 


strictions and provisions of the law. 


Src. 192. That it shall be the duty of every constable tof 
serve all warrants, writs, precepts, executions, and other process| 
to him dirécted and delivered, and in all respects whatever to do} 


and perform all things pertaining to the office of constable. 
Sec. 193. That in discharging their duties, constables -may 


eal to their aid the power of the county, or such assistance asf 


may be necessary. 
Sec. 194. That it shall be the duty of every constable to 
make due return of all process to him directed and delivered, at 


the proper office and on the proper return day thereof ; or if the 


t 
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judgment be docketed in the Probate Court, appealed or.stayed, 
upon which he has an execution, on notiee, to return the execu- 
tion, stating thereof such fact. 
Sec. 195. That it shall be the duty of every constable, on the 
receipt of any-writ or other process, (subpoenas excepted,) to 
note thereon the time ef receiving the same; he shall also state 
in his return on the same the time and.manner of executing it, 
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SEC. 196. That no constable shall make a return on any pro- 
cess of ** not found? as to any defendant, unless he shall have 
| been, once at least, at the usual place of residence of the de- 
1 fendant, if such defendant have any in the county. 

d —SEc. 197. That it shall be the duty of every constable, to ap- 
prehend, on view or warrant, and bring to justice all felons and 
disturbers and violators of the einai laws of this Territory, 
to suppress all riots, affrays and unlawful assemblies which. may 
come to his knowledge, and generally to keep the peace in his 
proper county. ; 

4 SEC. 198. That in serving all process, either civil or criminal, 
| and in doing his duties generally, when not otherwise restricted 
= by law, the authority of a constable shall extend throughout the 
whole county in which he may be appointed; and in executing 
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and serving process issued by a justice of the peace, he shall 


have and exercise the same authority and powers over goods and 
dg chattels, and the persons of parties, as is granted by law to a 
| sheriff or coroner under like process issued from courts of record. 

d Sec. 199. That when it shall become the duty of the constable 
J to take the body of any person to the jail of the county, he shall 
q deliver to the sheriff or the jailor a certified copy of the execu- 
| tion, commitment. or other process whereby he holds such person 
d in custody, and return the original to the justice who issued the 
d same, which copy shall be sufficient authority to the sheriff or 


4 jailor to keep the prisoner in jail until discharged by due course 


$ of law. 

Sec. 200. That constables shall pay over to the party entitled 
$ thereto, all money received by them in their official capacity, if 
§ demand be made by such party, his agent or attorney, at any time ' 
$ before he returns-the writ upon which he has received it; if not 
& paid over by that time, he shall pay the'same to the justice when 
] he returns the writ. 

| Sec. 201. That constables-shall be liable to ten per cent. pen- I 
Í alty upon the amount of damages for which judgment may be 
entered against them for failing to make,return, making a false 
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return or failing to pay over money by them collected or received 
‘im their official capacity; and such judgment must inciude, in 
addition to the damages and costs, the penalty herein provided. 


AmgrroLE XIV. General Provisions. 
Code of civil SEO. 202. That the provisions of the aet entitled ** An act 


procedure ap- 


plicable to Jus- to establish a Code of Civil Procedure,” which are in their na- 
when. ture applicable to the jurisdiction and proceedings before justices, 
and in respect to which no special provision is made by statute, 
are applicable to the proceedings before justices of the peace. 
Justice shall’ Sro. 208. That every justice of the peace must keep a book 
Entries regui- denominated a docket which shall be furnished by the trustees of 
therein. the proper township, [in] which must be entered by him the title 
of every action in which the writ is served, er when the. parties 
voluntarily appear, the date of the writ, the time of its return, 
and if an order to arrest the defendant or attach property was 
made, such fact must be stated, together with the affidavit upon 
which such order was made; the filing of the bill of particulars 
of either party, and nature thereof, and when not of too great 
length, the same shall be entered at length on the docket; which 
of the parties, if either of them, appear at the trial ; every ad- 
journment, stating on whose application, whether on oath or 
consent, and to what time. When trial by jury is demanded, 
the demand must be stated, and by whom made, the names of 
the jurors selected and the time appointed for the trial, the 
names of the jurors who appear and of those sworn, the names 
of all witnesses sworn and at whose request, the exceptions to 
the ruling of the justice on questions of law taken by either 
party, the verdict of the jury, and when received. If the jury 
disagree and are discharged, that fact must be stated, The 
judgment of the justice, specifying the items of costs included, 
and the time when rendered, the issuing of execution and orders 
/ to sell when issued, and to whom the renewals thereof, if any 
[were] made, the return and when made, and a statement of any 
money paid to the justice and by whom, the giving of a tran- 
script to be filed in the clerk’s office, and when given; if appeal 
be taken, the undertaking and the time of entering into the 
same, and by which party taken; the undertaking for stay of 
execution and time of giving the same; the satisfaction of the 
judgment and the time of satisfying the same. 


Same. Sec. 204. That the several particulars in the last-section spec- 
ified must be entered under the title of the action to which they- 
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relate, and at the time when [they] occurred, except that bill of 
exceptions, in regard to the ruling on questions of law or evidence 
need not be'entered until after the judgment, unless required by 
the justice or one of the parties. Such entries in a justices’ 
docket, or a transcript thereof, certified by the justice or his suc- 
cessor in office, shall be evidence to prove the facts stated therein. 

Sec. 205. That it [each] justice must keep an alphabetical Shall keep an , 
index to his docket in which must be entered the names of the 
parties to each judgment, with reference to the page of the entry. 

The names of the plaintiffs must be entered 1n the index in the 
alphabetical order of the first letter of the family names. He 

shall number the cases progressively upon his docket, and shall 
correspondingly number the cases in each case, he shall keep the ee all 
entire papers in each action together and in packages of a proper ction together. 
and convenient size, and in the order in which the cases are num- 

bered on his docket. : 

Sec. 206. That it is the duty of every justice, upon the expi- Every justice 
vation of his term of office, to deposit with his successor, his re iR 
official docket as well as his own, as those of his predecessors, $e. with his 
which may be in his custody, together with all files and papers, _ 
laws and statutes pertaining to his office, there to be kept as 
public records and property. If there be no successor elected and 
qualified, or if the office become vacant by death, removal from 
the township or otherwise before his successor is elected. and 
qualified, the dockets and papers in the possession of such justice 
must be deposited with the nearest justice in the township, if any 
there be ; and if there be none, then with the nearest in the coun- 
ty, ilare to be kept until a successor shall be chosen and quali- 
fied, then to be delivered over to such successor on request. 

SEC. 207. That a justice receiving by succession or on deposit The justice re- 
any such docket, papers and laws, shall, if requested, give a re- shallgivere- 
ceipt therefor to the person from whom he receives the same. s 


SEC. 208. That the justice with whom the docket of another Have power to 


roceed with 
may be. deposited, either during a vacancy or as the successor, is docket, and 


hereby authorized, while having such docket legally in his pos- asi done br 
session, to issue execution on any judgment there entered an j 
unsatisfied, and not docketed in the Probate Court, in the same 

manner and with the same effect as the justice by whom the judg- 

ment was rendered might have done, to take bail in appeal or for 

stay of execution, to issue certified transcripts of judgments on 

such docket and proceed in all cases in like manner as if the 


same had been originally had or instituted before him. 


| 
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Taimo Sec. 200. That when two or more justices are equally entitled 
are entitled te 


bedsemed the tO be deemed the successor in office of a justice, the trustees of 
Bee, bow decid- the township shall designate which justice is to be deemed the 
: successor of the justice going out of office or whose office has be- 
come vacant, and shall enter a certificate in the last docket of 

the justice going out of office or whose office is vacant, of their 


determination, before the same is delivered to such successor. 


du RS ofsick- — Sko. 210. That in case of sickness or other disability or ne- 


Justine, cessary absence of a justice at the time appointed for trial, 
another justice of the same township may, at his request attend 
in his behalf, and shall thereupon become vested with the power 
for the time being, of the justice before whom the summons was 
returnable. In that case the proper entry of the proceeding be- 
fore the attending justice, subscribed by him, must be made in 
the docket of the justice before whom the writ was returnable. 
lf the case be adjourned, the justice before whom the summons 
was returnable must resume jurisdiction. 


Papersmade or — SEC. 211. That the summons, execution, and every other 
R * * > á 
tice must be paper made or issued by a justice, must be filled up, without 


` blank to be filled by another, otherwise it ìs void. 


justicemayde- Suc. 212. That a justice at the request of a party, and on 
ule a person 
to serre sum- being satisfied that it is expedient, may specially depute any dis- 
creet person of suitable age, and not interested in the action, to 
serve a Summons or execution, with or without an order to arrest 
the defendant or to attach property. Such deputation must be 
in writing on the process. 


Authorityof SEC. 218. That the person so deputed has the authority of a 
puted. constable in relation to the service, execution and return of such 
process, and is subject to the same obligations, but there can be 


no fee for his services taxed in the bill of costs. 
Aotspunished Suc. 214. That a justice may punish, as for a contempt, per- 
aa for contempt 4 ` . 
sons guilty of the following acts, and no others: disorderly, 
contemptuous or insolent behavior toward the justice, tending to 
interrupt the due course of a trial or other judicial proceeding ; 
wilful resistance in the presence of the justice, to the execution 
of a lawful order or process made or issued by him. 


suo warrant of Src. 215. That a warrant of arrest may be issued by such 
arrest forper- justice, on which the person so guilty may be arrested and brought 
before the justice, when an opportunity to be heard in his defence 
or excuse must be given. The justice may thereupon discharge 


Penalty. him, or may convict him for the offence, and adjudge a punish- 


s 
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ment by fine or imprisonment, or both ; such fine not to excoed 
twenty dollars, and such imprisonment ten days. 
Sec. 216. That the conviction, specifying particularly the Convietion, &o, 
offence and the judgment thereon, must be entered in his docket ; on docket. 
a warrant of commitment to the jail of the county until the fine 
|. be paid, or for the term of imprisonment, may then be issued; - 
| such warrant must contain a transcript of the entry in the docket, 
and the same must be executed by any constable to whom it may 
be given, and by the jailor of the county. . 
Seo. 217. That when a person, intending to bring an action Nen-cesidents 


of township rc- 
before a justice of the peace, is a non-resident of the township in 23r ire, 
which he intends to commence such action, the justice may, pre- Sctlon is com- 
vious to his issuing process, require such person to give security 9955» £e- 
for the costs of suit, which may be done by depositing a sum of 
money deemed by the justice to be sufficient to discharge the 
costs that may accrue in the action, or by giving an undertaking, 
with surety approved by the justice, payable to the adverse party, 
for the payment of all costs that may accrue in the action. 


Sac. 218. That if any plaintiff or plaintiffs, after commencing Ueplainti® after 


` - -` » . hg 1 1 - action shall re- 
an action before a justice in the township in which he or they re- action shall re- 


side, remove out of the county, the justice may require such county mar bo, 
plaintiff or plaintiffs to deposit a sum of money equal to the costs Surety forcosts. 
that have accrued, and that probably will accrue, or require in 
place thereof that such party give sufficient surety for all costs 
which have accrued or which may accrue in the action, and in 
default to do either,.shall enter a non-suit against the plaintiff or 
plaintiffs. — 
Sec. 219. That in all actions instituted before a justice of the Artions found- 


1 ` bond, sealed 
peace, founded upon any bond, sealed bill, promissory note, or pii ene, 


other instrument of writing for the payment of a sum of money marunt oe 
certain, upon which the whole amount of money therein promised fiers with. 
is due, it shall be the duty of the plaintiff, his agent or attorney, 105908- 

lo file said bond, sealed bill, promissory note, or other written Proceedings. 
evidence of indebtedness, upon whieh such suit is brought with 

such justice of the peace, and if upon the trial, judgment shall 

be entered thereon in favor of the plaintiff, such bond, sealed 

bill, promissory note, or instrument of writing, shall be retained 

by the justice so rendering judgment, who shall endorse thereon 

the sum for which he shall have entered judgment; Provided, 

the same shall in no wise exceed one hundred dollars, and shall 

subscribe his name thereto. And upon payment or tender of the : 

amount of such payment, together with the costs accruing there- 
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on, or securing the payment of the same by putting in bail for 
the stay of execution, it shall not be lawful for the plaintiff to 
institute any other suit or suits upon said bond, sealed bill, 
promissory note or other instrument of writing, for the recovery 
of any farther sum or sums, the payment of which is secured by 
the same- bond, sealed bill, promissory note or other written evi- , 
dence of indebtedness. Provided, that when an appeal shall be 
taken from the judgment of such justice, it shall be his duty to 
deliver or transmit any bond, sealed bill, promissory note or 
other written evidence produced before him on trial, to the clerk, 
of the Probate Court, to which such cause shall haye been ap- 
pealed, on or before the second day of the term of the court, next 
after taking such appeal. Provided, also, that nothing herein 
contained shall be construed to lessen or in any wise affect the. 
right which any creditor [may] now have to demand from any justice 
of the peace, any joint and several obligations for the purpose of 
prosecuting any party to said obligation, other than the, party 
against whom judgment may have been rendered. 
No justice shall Suc. 220. That it shall not be lawful for any justice of the 
judgment, peace to purchase any judgment upon any docket in his posses- 
Penalty. sion, and for so doing for every such offence, such justice shall 
forfeit and pay a sum nof more than fifty nor less than ten dol- 
lars, to be recovered by an action before any court having juris- - 
diction thereof, and when collected, shall be paid into the 
treasury of the township where such offence was committed. 
Suc. 221. "That the provisions of this Act do not apply. io 
: proceedings in actions or suits pending when it takes effect. 
They shall be conducted to final judgment and’ determination in 
all respects as if it had not been adopted. 
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i To take effect Suc. 222. This Act shall take effect and be in force from and 
Smt April Se after the first day of April, A. D. 1858. 

; [Signed,] G W. DEITZLER, 

. Speaker of House of Representatives. 


C. W. BABCOCK, 
President of ihe Council. 
' Approved February 12, 1858.- 

4 | J. W. DENVER, 
| “Acting Governor. , 


Cn. 43.] JUDGMENTS, AND DECREES. 91T 
CHAPTER XLIII. 5 
JUDGMENTS AND DECREES, 


AN ACT Concerning the Assignment of Judgments and Decrees. 


Be it enacted by the Governor and Legislative Assembly of - 
the Territory of Kansas: ` 


SECTION 1. That judgments and decrees of a court of record, Judgment snd 
for the release of money and judgments obtained before a justice ss5gned. &e. 
of the peace, may be assigned by the plaintiff or complainant, and 
the assignees thereof successively on, or attached to the entry of - 
such judgment or decree, and the assignment when attested by 
the clerk of the court, or said justice of the peace, shall vest the 
title to said judgment or decree in each assignee thereof succes- 
sively. 

SEO. 2. Payment or satisfaction on such judgment or decree Payment orsat- 
to the assignor shall be valid, if made before notice of assign- eie iudement 
ment to the judgment debtor, but not otherwise. mane yee 

SEC. 9. That in case of assignment, execution shall issue in Execution how 
the name of the original plaintiff or complainant, but shall be 
$. indorsed by the clerk or justice, to be for the use of the assignee. 

]. Suc. 4. That any action which the plaintiff or complainant in Action may be 
such judgment or decree might have thereon, may be maintained the name ofthe 
in the nune of the assignee, 


. SEQ. 5. That bonds for the delivery of property levied upon Qfbonds for the 
"s virtue of such execution, shall be to the judgment plaintiff for Pert» Xe. 
Í the use of such assignee; and all suits and proceedings relating 
Í to such judgment or decree, or against any officer on his bond 
A for neglect of duty relating thereto may be against or on rela- 
| tion, or for the use of such assignee, as the case may require. 
$ Al laws and parts of laws in conflict with the provisions of Laws repealed. 
M this Act are hereby repealed, and this Act to be in force from 
B ond after its passage. 
[Signed,] G. W. DEITZLER, 

f Speaker of House of Representatives. 

C. W. BABCOCK, 
President of the Council. ` 

Approved February 8, 1858. 

J. W. DENVER, 


Acting Governor. 
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CHAPTER XLIV. 
TRESPASS ON SCHOOL LANDS. 
AN ACT to punish ee E on School Lands. 


Be it enacted by the Governor and Legislative Assembly of 
Kansas Territory : 


SEGUE Section 1. That any person who shall wilfully cut any stand- 
school lands. ing or other timber, on any lands set apart as school lands, for 
the use either of common schools, or the University of Kansas, 
not having acquired a title to said lands, every such person so 
offénding shall be deemed guilty of a misdemeanor, and upon con- 
yietion thereof'shall be imprisoned in the county jail for a period of 
not less than three days nor more than six months, and shall pay a 
fine of not less than twenty-five nor more than one thousand dol- 
lars, one half of said fine to go to the party complainant, and the 
other half to the common school fund ; and in case of the neglect 
or refusal of the person so convicted to pay the fine above speci- 
fied, he shali be in addition to the imprisonment above imposed, 

"confined in the county jail or territorial prison one day for every 
dollar thereof until said fine shall be discharged. 


Personseon | Src. 2, In all cases of conviction under this Act, if there is 
vic 


committed to no jail within the county where the offence was committed, (or 

jail of an ad- P3 i ars ; 

joining county, to which it may be attached for judicial purposes) it shall be 

jail inthe o , competent for the court before which such conviction was had, to 

tho offence was commit the offender to the nearest jail in any other county ; and 
it is hereby made the duty of the keeper of such jail to receive 
the prisoner so committed, and in all respects to proceed with 
him, as if he had been committed by the proper authorities of 
the county in which such jail is situated. Provided, that the 
county in which the offence was committed shall pay the costs of 
his confinement. 


Officers must _ EC. 9., It shall be the duty of all sheriffs, justices of the 
convey ai the peace, constables, school trustees, and other officers to use all 
they can to the necessary means to obtain [convey] information to the proper 


proper author- 
dies of trespass. thorities of all trespasses on said school lands. 
^ Courts having SEC. 4. The several Dist [rict] Courts, Probate Courts and 
jurisdiction. justices of the peace, shall have concurrent jurisdiction in all 
cases arising under this Act. 

Sec. 5. An act entitled ** An act to grant pre-emption to 


Act repealed. ; : 
school lands in certain cases,” is hereby repealed. 
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This Act to take effect and be in force from and after its 
passage. 
[ Signed, ] G. W. DEITZLER, 
Speaker of House of Representatives. 
©. W. BABCOCK, 
President of the Council.. ` 
Approved February 9, 1858. 
J. W. DENVER, 
icting Governor. 


CHAPTER XLV. 


TERRITORIAL LANDS. 


AN ACT forthe Protection of "Territorial Lands. 


Be it enacted by the Governor and Legislative Assembly of " 
the Territory of Kansas: - * 


Section 1. That every person who shall knowingly and wil- red aou 
fully, without color of title made in good faith, cut, box, fell, gtroving timber 
| bore, or destroy any tree or sapling standing or growing upon 
E the land of any person or corporation, without the license or con- 

E sent of the owner of such land, or upon any school land, shall be 
| adjudged guilty of a misdemeanor, and upon conviction thereof, 
E shall be fined in a sum not less than ten nor more than one hun- 
E dred dollars, or imprisoned in the county jail for any term not 
| exceeding three months, in the discretion of the court in which 
B such conviction is had. i 


Sec. 2. That all offenders against this Act shall be proceeded Offenders, how 
j roce 

| against by indictment in the court of the proper county having against. 

B cognizance of indictable offences; on the trial of which indict 

B ment the owner or owners of the land upon which trespass shall owners ofthe 


d be committed, are hereby declared competent witnesses. Sou a 
Nro. 9. That it shall be the duty of the court in all cases of MALE 

E conviction under this statute, when any fine is inflicted, to order committed to ` 
gas a part of the judgment of the court that the offender sliall be ` ` 

B committed to jail; there to remain until the fine and costs are 

B fully paid or otherwise legally discharged, and any judgment for 

Í fine and costs hereafter rendered under this Act may be enforced fine 323 corte 


how enforced, 
B by execution as in other criminal cases. 


| SEC. 4. That nothing in this Act contained, shall be so con- 
B strued as to prevent the owner from having his election, and 


` 
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Thisactnotto maintaining an action of trespass to recover damages for the 
D acu fios trespasses declared criminal by this Act, and that an indictment 
bringing an ac- A ; . : 
Sion to recover under this Act shall be a bar to the recovery of the penalty given 
by the statute by action of debt. 
This Act shall be in force from and after the first day of 
April next. 
[Signed,] G. W. DEITZLER, 
Speaker of House of Representatives. 
: Y E C. W. BABCOCK, 
’ President of the Council. 
Approved February 12, 1858. 
J. W. DENVER, 


. Acting Governor. 


CHAPTER XLVI. 


KI 


LANDLORDS AND TENANTS. 


AN ACT containing several Provisions regarding Lendlords, Tenants, Lessors 
and Lessees. » 


Be it enacted by the Governor and Legatis Assembly of 
the Territory of Kansas: 


Estates at wil, — SECTION 1. That estates at will may be determined by one 
how deter- 9 EF MORE, . 
mined. month’s notiee in writing, delivered to the tenant. 


Tenancies a = = EC. 2. A tenancy at will cannot arise or be created without 
Wul arise Dy an ] . E . 
express con- an express contract; and all general tenancies, in which the 


General tenan- premises are oecupied by the consent, either express or construc- 
cies, when s 


deemed tenan- tive of the landlord, shall be deemed tenancies from year to 


cies from y 
to year. year. 
Tenaneiesfrom SEC. 9. All tenancies, from year to year, may be determined 


t , 
how deter. by at least three months? notice given to the tenant, prior to the 


dis expiration of the year; and in all tenancies which, by agreement 
of the parties, express or implied, are from one period to anoth- 
er of less than three months? duration, a notice equal to thc 
interval between such periods, shall be sufficient. 


# 
Iftenantrefuse — SEO. 4. If a tenant at will, or from year to year, or fora 
to pay rent, ten 


days notice t Ji 2 
days notice to shorter period, neglect or refuse to pay rent when due, ten days 


t th s . 3 . * 
termine the notice to quit shall determine the lease, unless such rent bo paid 


9s at the expiration of said ten days. 
When notice to Sec. 5. Where the time for the determination of a tenancy is 
sáry. specified in the contract, or where a tenant at will commits 


waste, or in the case of a tenant at sufferance, and in any case 
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where the relation of landlord and tenant does not exist, no no- 
tice to quit shall be necessary. 
Suc. 6. Notice, as required in the preceding sections, may be Notice, how 
served on the tenant, or if he cannot be found, by delivering the 
same to same person of proper age and discretion, residing on 
the premises, having first made known to such person the con- 
tents thereof. 
Src. T. A conveyance of real estate, or of any interest there- A conveyance 


in, by a landlord, shall be valid, without the attornment of the valid, without 


enant; but the payment of rent by the tenant, to the grantor, of tenant, ^ 
a. ay time before notice of sale, given to said tenant, shall be 
good against the grantee. 

SEC. 8. The attornment of a tenant to a stranger shall be The attorn- 
void, and shall not effect the possession of his landlord, unless ant to a stran- 
it be made with the consent of the landlord or pursgant toa’ ice 
judgment at law, or the order or decree of a court. 

SEC. 9. Sub-lessees shall have the same remedy upon the Remedy of sub- 
originial eovenant against the chief landlord, as they might have TAY 
had against their immediate lessor. 


SEC. 10. Alienees of lessors and lessees of land shall have Ofalieneesof 


. . . .  lessors and les- 
the same legal remedies in relation to such lands as their sees. 7 5 


principal. 
Sec. 11. Rents from lands granted for life or lives, may be Rents of lands 
recovered as other rents, reorrend. T 
SEC. 12. A person entitled to rents dependant on the life of Rents recover- 
. able after death 
another, may recover arrears unpaid at the death of that other. ofa party, 
SEC. 19. Executors and administrators shall have the same Remedies and 
remedies to recover rents, and be subject to the same liabilities executors and 
to pay them as their testator and intestates. 
Suc. 14. The occupant, without special contract of any lands, Occupants 
. i without spe- 
shall be liable for the rent to any person entitled thereto. cial contract, 
liable for rent. 


SEC. 15. If a joint tenant, or a tenant in common, or tenant in Of joint ten- 
ants or tenants 
co-parcenary, have by consent, management of the estate, and im dommon or 
. . * . .* n. -pareena- 
make with knowl&dge and without objection of his co-tenant or ry. 


co-parcener, shall contribute rateably thereto. 


SEO. 10. That a joint tenant, or tenant in common, or tenant Same. 
in co-pareenary, may maintain an action against his co-tenant 
or co-parcener, or their personal representatives for receiving 
more than his just proportion. | 


SEC. 17. That rents from lands are collected as other debts. qon collested 


Seo. 18. That a person seized of an estate in remainder or A person seized 
reversion may maintain an action for waste or trespass, for j inju- remainder se m 


GF. 


mo n ET d 


4 " a 
TR ee n MEP es 


$99 LAWS. [ Ou. 47. 


revaision, may ry to the inheritance, notwithstanding an intervening estate for 
ton for waste life or years. 
iawn repesied. — Suo. 19. All laws and parts of laws inconsistent with the 
provisions of this Act, are hereby repealed. 

This Act to be in force-from and after its passage. 

[Signed, ] = G. W. DEITZLER, 

` Speaker of House of Representatives. 
y C. W. BABCOCK, 
President of the Council. 

Approved February 8, 1858. 

J. W. DENVER, 


` Acting Governor. 


i 


? 


um CHAPTER LXVII. 
TAKING EFFECT OF LAWS. 
AN ACT to Provide for the taking Effect of Laws. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 
An laws, shall Section 1. That all laws hereafter passed by the Legislative 
REM Assembly of.the Territory of Kansas, shall take effect from and 
session, after the last day of the session at which they were passed, unless 
a different period of time shall be specified, and that all prior 
laws inconsistent with any law ‘passed, shall be construed to be 
repealed without a clause to that effect. 
Sec. 2. That all laws or parts of laws inconsistent with this 
law, be and the same are hereby repealed. 
This Act to take effect and: be in force from and after its 
passage. 
[Signed,] G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
. President of the Council. ` 
Approved February 9, 1858. 
J. W. DENVER, 
Acting .Govérnor. 
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CHAPTER XLVIII. 


LIBRARY OF THE TERRITORY OF KANSAS. 


AN ACT for the Re-organization of the Library of the Territory, and to provide 
for the appointment of Librarian. 


— 


Be it enacted by the Governor id eels Assembly of 
the Territory of Kansas: 


Srotion 1. That it shall be the duty of the Governor of this Governor toar- 
Territory, by and with the consent and advice of the Council, to 
` sppoint a State librarian, who shall hold his office for two years, 


` and until his successor shall be appointed and qualified. d 


Src. 2. The librarian, before he enters upon the discharge of Tian akal 
his official duties, shall give a bond in the penal sum of two fmgunt of 
thousand dollars, with good and sufficient security, to be ap- 

' proved by the Governor, made-payable to the Territory of Kan- 
sas, conditional that he shall faithfülly discharge the duties of Conditions. 
librarian, and deliver over to his successor in office, all books 

` and other property belonging to the Territorial library, according - 
to law, and such rules and regulations as may be adopted by the 
Legislative Assembly. 


Sec. 8. That said librarian shall execute and deliver a reveipt Shall give & ro- 
to the treasurer of the Territory, for all books, maps and other dreasurer forall 
Yroperty belonging to the Territórial library, or which may here- &. ' — 
after be purchased for or presented to said library, specifying in Conditions of 
said receipt each book or set of books, maps or article of prop- 
erty, separately, which receipt, with the bond given by said 
librarian, shall be filed in the treasurer’s office, and the librarian 
` be held accountable for all said property, and in case of the 
death, resignation or removal from office of the librarian, all 
books, maps and other property belonging to the library, shall 
immediately be delivered to his successor in office, taking, his’ 
receipt for.the same, which shall be filed with the Territorial 
tréasurer, and a credit shall be entered on the receipt of the for- 
mer librarian, accordingly. But neither the receipt nor ‘the bond 
of the librarian shall be given up or canceled, unless the whole 
property in his hands shall have been accounted for according to 
law, and the rules and regulations for the government of “the 
Territorial library. 


— 


- 


Seg. 4. The librarian may be removed by joint resolution of [ibrarian may 
` bot Houses of the Legislature, for sufficient cause, which shall the Legislature, 


"be specified in such resolution., 
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fecic. Sec, 5. That the resignation of the librarian shall be made 
to the Governor, who is hereby authorized to appoint a librarian 

Vacanoy, how in all eases where a vacancy shall happen during the ‘recess of 
the Legislative Assembly, and the person so appointed shall give 
the same bond, ‘sign the same receipt, and discharge all the 
duties appertaining to said office, in the same manner as though 
he had been appointed according to the provisions of the first 
section of this Act; and he shall hold his office until the next 
session of the Legislative Assembly, and until his successor shall 
have been appointed and qualified. 


Board of Com- — SEC. 6. That the Territorial library shall be under the man- 
missioners. «6 . > 
agement of a Board of Commissioners, consisting of the Gover- 
nor, Secretary of State, Librarian, President of the Council and 
Speaker of the House of Representatives. ' 


Powers of the — SEC. T. That the commissioners of the library shall have full 
power to make any rules and regulations proper and necessary, 
for the preservation, regulation and increase of the library, not 
inconsistent with the law which the librarian shall in all things 
observe, and to superintend and direct all expenditures of appro- 
priations made for the library. 


Shall control, = SEC. 8. That the said Board of Commissioners shall control 
ports and sta- the sale of the reports of the Supreme Court, and all extra copies 
of statistics and other documents not otherwise appropriated, or 
_ otherwise advisable to be preserved and kept in the library, and 
May appoint a for the purpose of making such sale, the commissioners may ap- 
erson to c 
net the sale. point a suitable person upon such terms as they shall deem best, 
. from whom they shall tàke a bond with satisfactory security, 
conditional for the faithful performance of his duty, and paying 
over the proceeds of the sales by him made, and the commission- 
ers shall apply the proceeds of said sales to the increase and 
preservation of the library. 
Librarian to SEC. 9. The commissioners shall direct the librarian to ex- 


utes, on, with change statutes, journals, Legislative documents, and other books 

r a- * ° . » . . 

fivebodies. with other Legislative bodies, and libraries, as they shall deem 
proper. 

Persons “per- Sec. 10. All persons shall be permitted to visit the library 

mitted to visit 

the library. and examine and read the books there, without taking the books 
therefrom, under such regulations as the Board of Commissioners 

Persons per, shall presctibe. Members and ex-members of the Legislative 

books out of Assembly, judges of the Supreme Court, Probate, and Court of 

^ Common Pleas, officers of the Territory and their clerks actually 


engaged in the service of the Territory, and clerks and sergeant- 
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at-arms of the Legislative Assembly, shall have free access to” 


the use of the books of the library, and have tlie liberty of tak- 


ing the same out under such regulations as the commissioners . 


may determine, but no public officer, or other person, having a 
right to take books out of the library, shall have the authority 
io give any other person an order to take books out of the same, 


and if any person having such right, shall give such orders, or ` 


otherwise obtain books out of the library, to be used by any other 
person not having such right, such person shall thereupon forfeit 
all right'to take books tharefrom. 

Seo. 11. That the commissioners of the Territorial library ¢ 
shall, five days preceding the commencement of each regular 
session of the Legislative Assembly, make a report to the Gov- 
ernor of all receipts and expenditures, and of the condition of 


Commissioners 
make & 
opori. 


the library and all other matters in relation thereto, that they ~ 


may deem expedient for the information of the Legislative As- 
sembly, and said report shail þe communicated by the Gover- 


nor to the Legislative Assembly, along with the reports of the . 


executive departments and Territorial institutions. 
Sec. 12. That all Acts or parts of Acts inconsistent with this 
Act, are hereby‘ repealed. 
This Act to take effect and be in force from Bi after its 
passage. ; 
[Signed,] : G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, is 
Président of the Council. | 
. Approvéd February 9, 1858. 
J. W. DENVER, 


Acting Governor. 


x 


CHAPTER XLIX. 
M A RR IA GE » i zs 
AN ACT in Relation to Marriage. 


Be it enacted by the- Governor and Legislative Aissentlty of 
the Territory of Kansas: 


Acts repealed. 


` Sxorren 1. ‘That marriage is considered in law, a civil con Marriage s sev 


tratt,-to which the consent of-the parties is essential. 
- Sget19. ^ That all marriages betwéen parents and children, in- 
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Marriages that cluding grand-parents and grand-children of every degree, be- 

be incestuous tween brothers and sisters of the one half, as well as whole 
blood, and between uncles and nieces, aunts and nephews and 
cousins, are declared ta be incestous and absolutely void. This 
section shall extend to illegitimate as well as to legitimate. chil- 
dren and relations. 


Penalty forcon- - 
tractingjorsol. SEC. 9. That whoever shall contract marriage in fact, contra 


emnizing mar- ry to the prohibitions in the preceding section, and whoever shall. 


riage contrary 
te preceding ^ solemmize any sueh marriage shall be deemed guilty of a misde- 


meanor, and upon conviction, shall be punished by.fine or im- 


prisonment, or both, at the discretion of the jury which shall. 


try the cause; orif the conviction be by confession, at the dis- 
cretion of the court, the fine to be not less than one hundred nor 


H 


more than one thousand dollars, and the imprisonment to be not, 


less than three months nor more than five years. 


Of marriages SEC. 4. That all marriages contraeted without this Territory, 
contracted. 


without this which would be valid by the laws of the country in which the. 


Territory. e" 
same were contracted, shall be valid in all courts and places 


within this Territory. ^ 
Ceremony of Sec. 5. That every judge and justice of the peace, clergyman 


marriage by 


whomper- or licensed preacher of the Gospel, may perform the ceremony of. 


form 
marriage in the Territory. 


Fery for s SEC. 6.` That no judge, ET of the peace, lergymai, 

wT ipariege preacher of the Gospel, or‘ other person, shall join in marriage 

sent of parents. any male under the age of twenty-one years, or female under 
the age of eighteen years, without the consent of their parents 
or guardian, under whose care and government such minor may 
be, any person who shall violate the provisions of. this section, 
shall be deemed guilty of a misdemeanor, and- on cowivi¢tion, 
shall be punished by fine nof.exceeding one thousand dollars. 


ieee SEC. T. That every person having authority to join others in 
oer inn” marriage, shall keep a record' of all marriages solemnized before 
Ez mami. him, and within three months, transmit a certificate of every mar- 

riage (containing both christian and surname,) to the clerk of 
a e the county in which such marriage took place, and any person 
every marriage refusing or neglecting to make such return within the above re- 
county. quired time, shall forfeit for every offencé the sum of one hun- 


dred dollars, to be recovered with costs by.the-recorder., 


co 


riage returns, esin a book.to-be kept for that purpose, within ‘one month after 
Clerk’sfect. receiving the same, and shall be allowed for, each entry, of the 
same fifty cents, to- be paid by-the parties to tho marriage. If 


1 


A shall re- = Sec. 8. That the clerk shall record all such returns of mürriag- | 
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3 any recorder shell neglect of refuse to record within the said 
ME time any return to him made, he .shall forfeit. one hundred dol-'Peneltyfornee: 


: | lars, to be recovered with costs by any person who will prosecute to record. 
BE for the-same, 


me Szoc. 9. That the books of-marriages to be kept by the respeo- gosto be ayi- 
Auc recorders, and copies of .entries therein certified by. him dence in all 
ME under his official seal, shall be evidence in all courts. 


Suc. 10. ‘Phat if any person, authorized to solemnize any Penalty for 


EÉ mariage, shall wilfully make a false, return of any marriage or Tetum of any 


marriage or 


E pretended marriage, to tlie clerk, or if the clerk shall wilfully false record. 


E make a false record of anyretutn.of a marriage, he shall be 
| deemed guilty of a misdemeanor, and shall be punished by a fine 
| of not léss than one hundred dollars, and by imprisonment not 
Í less than three months. l 
| [Signed.] i G. W. DEITZLER, 

Speaker of House of Representatives. 
T. W. BABCOCK, 
. President of the Council. 
Approved February 11, 1858. 
J. W. DENVER, 
Acting Governor, . 
/ 


` CHAPTER L. 
MARRIED WOMEN. 


E AN AOT to Protect the Rights of Married Women, and in relation to the Lis- 
bilities incident to the Marriage Relation. E 


: Be tt enacted by the Governor and Legislative Assembly of 
| the Territory of Kansas: 


SEOTION 1. That the property, real and personal, and which Property owned 


: Any woman in this Territory may own at the time of her mar- the time of her 
B riage, and the rents, issues, profits or “proceeds thereof, and liable 1 for the 


any real, personal or mixéd property, which shall come to herby husband. eF 
descent, devise or bequest, or-the gift'of any person éxcept her 
husband; ‘shall ‘remain her sole and: separate property, notwith- 
| standing her marriage, and not be subject to the. disposal of her 

husband or able ‘for his debis. te 
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Maysueandbe Sro. 3. That any woman may,'while married, sue and be sued 


in all matters having relation to her property, in the same man- 
ner a8 if she were sole. 

May make s BEC. 4, That any woman may, while married, make a will, 

bequeath mor more byt she shall not bequeath away from her husband more shan 

non Ner Bus- one-half of her property, both personal and Hob without his 
consent in writing. 

Ita married Sec. 5. That if any married woman die RE vill, siot 

withoutawil. of her separate property shall become and remain the abselute 
property of her husband, the other half shall descend to and be 
divided equally between the children of. such married woman. 

If without will SEC. 6. That any married woman dying without will or issue, 
her property shall become the absolute property of her. s 
surviving husband. 

Ifa married Sec. T. That any married man dying vitio a will, one-half 


man die with- 


outawill. of his property, both personal ahd real, shall descend to and 


become the absolute property of his surviving wife, the other 


half shall be equally divided among his children. 
If without will — SEO. 8. That any married man dying without will or issue, 
TS his whole property, both personal and réal, shall become the 
absolute property of his surviying wife. —— 
In case any man Sxo. 9. That in case any married man shall hereafter deprive 


wife of over his wife of over one-half of his property by will, it shall be 
Wil. ^ optional with such married woman, after the death of her hus- 
band, to accept the conditions of such will, or one-half of his 


whole estate, both real and personal. 


Any married Sec. 10. That any'married woman may carry on any trade or 
woman may 
carry on any , business, and perform any labor or services, on her sole and 
trades busines 


s " separate account, and the earnings of any married woman, from 

* her trade, business, labor or services, shall be her sole and sepa- 
rate property, and may be used and invested by her in her own 
name, and she may sue and be sued, as if sole, in regard to her 
trade, business, labor, services and earnings, and her property, 

.aequired by her trade, business and services, and the proceeds 
thereof, may be taken on any execution against her. 


Answomsn . — SEG. 11. That any woman who shall have been married out of 
this Territory, this Territory, shall, if her husband afterwards becomes a resi- 
eese ke, ^ dent in this ‘Territory, claim all the rights as to property, which 
she may have acquired by the laws of any other State, Ternitory 
or country, or which she may have acquired by virtue of any 

marriage contract or settlement, made out of this Territory. 
SEO. 12. That nothing in this Act. contained shall invalidate 


se ps 
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any marriage settlement or contract now made, or to be hereafter Tetani 
made. marge etm: 
- SEe..18, That in all marriages hereafter contracted, the hus- Husband dante 
band shall be’ liable for the debts and liabilities of the wife Wife before, . 
contracted before marriage, to the extent of the real and per- 
sonal property he may receive with or through her, or derive 
from the sale or rent of her lands, and no farther. 
Sac. 14. That such liability of the husband shall not be ex- Such liabilities 


not extinguish- 

tinguished by the death of the wife. ed by the death 
Sxc..15, That when any woman, against whom liability exists, When judg- 
shall marry, and has or acquires lands, judgment on such liabil- rendered | : 


ity may be rendered against,her and her husband jointly, to be band and "wife 
levied on such lands only. inde 

SEC. 16. That when any judgment i is rendered against a hus- When execu- 
band and wife for the tort of the wife, execution on such judg- levied an pe 
ment shall be first levied on the bad of such wife, if she have wife. 
any. 

Sro. 17. That the separate deed of the husband shall convey 
no interest in the wife's lands. 

Suc. 18. That all laws inconsistent with the provisions of this 
Act, are hereby repealed, and.this Act to be in force from and. 
after its passag 


[Signed,] G. W. DEITZLER, 
: i Speaker of House of Representatives.. 
C. W. BABCOCK, 


President of the Council. 
Approved February 11, 1858. 
J. W. DENVER, 
Acting. Governor. 


, CHAPTER LI. 


MAJORITY, 
AN ACT fixing the Age of Majority. 


Be ü enacted by the Governor and Legislative deem of 
the Territory of Kansas: 

‘Sxctron 1. That all male persons óf the age of aa Age of major- 
years and upwards, and all female persons of the age of eighteen ` 
years and upwards; ‘and who are under no legal disability, shall 
be capable of contracting respecting goods, chattels, lands, ten- 
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d ! ements, and any other matter or thing which may be the legiti- 
; P i mate subject of a contract; and shall bẹ, to all intents and pur- 
a poses, held and considered to be of full age, any law or custom 
T to the contrary notwithstanding. : 

Ei Aetsrepesled. Suc. 2. That all acts and parts of acts in conflict with the 
a provisions of this Act be, and the same are hereby repealed. 
d This Áct to take Stet and be in Hue from ánd ABE. its pas- 
A sage. 

* [Signed] "ox W. DEITZLER, 

À | Speaker of House’ of Representatives. 
ts ~ ©. W. BABCOCK, 


President of the Council. 
Approved February 11, 1858. 
J. W. DENVER, ` n 


Acting Governor. 
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i | CHAPTER LII. 


3 i MILITIA. 

AN ACT to Organize and Regulate the Militia of tho Territory of Kansas. 
" Be it enacted by the Governor and Legislative Assembly of 
j the Territory of Kansas: 


E Militia shall  — Sgotion 1. That the militia of the Territory of Kansas shall 
1 white male n consist of every whitd male inhabitant over the age of eighteen 


der 45 years. — yenrs, and under the age of forty-five years, and’shall be subject 
to the rules and regulations, as hereinafter prescribed. 

| Commissioned — Sc. 2. That the commissioned officers of the said militia 
d elected and | organization shall consist of one major general, eight brigadier 
C generals, oné inspector general, one.adjutant general, one quar- 
Us termaster general, one commissary general, one surgeon general, 

to be elected by the Legislative Assembly of said Territory in 

d joint convention, and commissioned by the Governor. 

ej Regimental offi- ‘ 


h gars, how elect- SEC. 9. That the regimental officers shall consiss of one colo- 
Sistoned, nel, one lieutenant colonel, one major, one quartermaster,- and. 

E one commissary, with the rank of major, to be eléeted by the 

company, commissioned officers of the regiment, and commis- 

sioned. by the Governor. 

! | mpanyofi, — Sc. 4. That the company commissioned iilis Sua onal 


Ser of: one captain, one first lieutenant, and two additional lieuten- 


Y 
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- 


| ants, to be elected by the company and commissioned by the 
Governor. 

Sro, 5. That a brigade shall consist of two or more regi- Brigades, regi: 
E ments; a regiment, of two or more companies; and a company, Post or whats 
E of forty or more men, as may hereafter be prescribed by the 
É Military Board herein provided. | 

Members of 


Seo. 6, That the commander-in-chief under the organic law, Military Board. 
| the major general, the eight brigadier generals, the inspector, | 
E adjutant, quartermaster, commissary and surgeon generals under | 
| this Act, or a majority of them, are constituted and empowered 
| a Military Board for the Territory of Kansas. Said Board foroi boano 
BE shall sit upon its own adjournments, shall keep a record of its 
BB proceedings, shall report annually to the Legislative Assembly, 
B and the members thereof, except the commander-in-chief, shall 
BE be subject to removal by said Legislative Assembly. The said 
B Military Board shall hold its first session within thirty days after 
BÉ the passage of this Act, at such place as may be agreed upqn by 
m the members thereof, 
B Sec. T. That the.commander-in-chief shall have power to call Powers of com- 
BE out said militia for purpose of drill, or in aid of the civil au- chief. 
ae thority. 
M Suc. 8. Thatit is made the duty of said Board to adopt such AA 
B rules and regulations, under the provisions of this Act, as shall militis. 
ME secure an efficient organization of the militia of the Territory of 
E Kansas. 
| Smo. 9. That the inspector general, under the direction of the- cca E 
HE Military Board hereinbefore provided, shall have the custody and : 
HE direction of all-arms and accoutrements belonging to the Terri- 
EE tory of Kansas, and shall annually report to the Legislative As- 
ME sembly the number and condition of the same, and it is hereby 
ME made his duty to proceed te collect said arms and accoutrements. ^ 
E He shall, under the direction of the said Military Board, issue 
WE arms and accoutrements to the officers of any company organ- 
ized unüer the provisions of this Act. Tt shall be his düty to 
EE take the- -bondg of such officers, in such forms as the Military 
ME Board-shall hereafter-prescribe, for thé preservation and. prompt 
return of such arms. In order to enable the inspector general 
to comply- with this section, it-shall be the duty bes the captain or : 
commanding officer of each compahy, who shall receive arms atid 
accoutrements as aforésaid, to report to him annually, and: often- 
er if required; "the exaét condition of said arms and’ &ccoutre- 
ments, ^7 
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Duiofadiw Seo. 10. That the adjutant general shall receive and file in 


his office all returns hereafter directed by thé said Military Board 
to be sent him, under the provisions of this Act. He shall an- 
nually, previously to the meeting of the Legislative Assembly, 
make a return to the commander-in-chief and major general, 
and forward a duplicate thereof to the President of -the United 
States. Such returns shall, in a concise form, show the .exact 
strength and condition of the different corps, and the number 
and quality of the arms and accoutrements. 

Compensation Sec. 11. That the officers provided for in this Act shall be 
allowed such compensation as may hereafter be prescribed by law. 

Pour matan Sec. 12. That the general, field, commissioned and staff offi- 

kc. cers shall, for disobedience of orders, unofficer-like conduct 
while on duty or during any day appointed for military exercise 
or parade, and for the neglect of any duty imposed upon them 
as officers of the militia, be subject to trial by general court 
martiil, according to the usage and practice of war, which court 
martial shall consist of not more than seven nor less than five 
members, and the senior officer, who shall always be of a rank 
superior to the officer on trial, shall preside. A court martial 
for the trial of amofficer under the grade of field officer, shall 
be appointed by the commanding officer of the brigade to which 
he belongs ; for the trial of an officer of the grade of field offi- 
cer, by the commanding officer of the division; for the trial of 
a general officer, by the commander-in-chief ; and in every court 
martial there shall be a.judge advocate, who shall discharge the 
duties of that office agcording to the usages.and practices of 
court martials, and ng other person shall be admitted to` prose- 
cute or defend the arrested officer. 

porsengexempt SEC. 19. That the following persons are exempt-from military 

eu duty, under the provisions of this Aet: The members of the 
Executive and Judicial Departments of the Government of the 
United States and their respective officers, custom house officers, 
postmasters and mail carriers, actually employed in the care and. 
conveying of the mails of the United States, and ministers of 
the Gospel of every denomination, regularly ordained or licensed,, 
and no others. 

Acts repealed. Sro. 14. ‘That all acts and parts of „acts in relation. to the 
militia of this Territory, arms and accoutrements, or anything 
appertaining to the same are hereby repealed. 

Acts of Mili- SEC. 15. That all the official acts of the ** Military Board” 

since Dec. 17, herein provided for in this Act, since the 17th of December, 


188, legalized, A D., 1858, be and the same are hereby legalized. 


go os 
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This Act to take effect and be in force from and after its 
passage. 
[Signd,] ^" . G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 


B = This bill ine been sobald by the Governor, with his ob- 
WE jections thereto, and, after reconsideration, having passed both 


BE Houses by the constitutional majority, it has become a law this 
B. the 12th day of February, A.D. 1858. 


[Signed,] | G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 


CHAPTER LIII. 


NUISANCES. 
i AN ACT to Prevent Nuisances. 
J i 7 li 
$ Be it enacted by the Governor and Legislative Assembly 
`of the Territory of Kansas: 


E animal carcass, or part thereof, into any well, or into any spring, 


3 mestic purposes, every persón so. offending shall, on conviction 
Bi thereof, be fined in any sum not less than two nor more than 
BE one hundred dollars. 


3 of any slaughter house, wherein any hogs, beeves or other ani- 


BÉ premises of the said owner or owners, occupier or occupiers, 
B. shall permit the same to remain unclean to the annoyance of the 


M fending shall forfeit and pay for every'such offence any sum not 
B less than five nor ‘more than fifty dollars, together with costs of 
B suit; and if said nuisance be not removed within five days there- 
B after, it shall be deemed a second offence against the provisions 
E of this Act; and every like neglect of each succeeding five days 
Bi thereafter, shall be considered an-additional offence against the 
B provisions of this Act. 


r 
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Suction 1. That if any person or persons shall put any dead Penalty for 


pud animal 
into any well, 


BE brook or branch of running water, of which use is made for do- spring or 


BEC. 2. That if any owner or owners, occupier or. occupiers Owners of 


house permit- 
slaught- 


mals are slaughtered, either in the said slaughter house or on the erod animals to 


remain unclean 
to penncyance of 


citi 


1zens. 


im citizens of this Territory, or any of them, every person so of- Penalty. 
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Owners of goa ap. ' Sec. 8. That if any owner or owners, occupier or oócupiers § 
mde Per of any soap factory, candle factory, oil factory, glue factory, |8 
toremainun- varnish factory, pork house,.sausage house or lard house, shall i 
permit the same to remain unclean, to the annoyance of the cit- |} 

izens of. this Territory, or any of them, to a greater extent than § 

is required for the necessary prosecution of their business, every | 

mee - person so offending shall forfeit and pay, for every such offence, |§ 
any sum not more tham forty nor less than ten dollars, together|f 

. with costs of suit; and if said nuisance be not removed within 

$ five days thereafter, it shall be deemed a second offence against g 
the provisions of this Act; and for every like neglect of eachB 

succeeding five days thereafter, shall be considered an additional fi 

offence against the provisions of this Act. E 


Penalty for Seo. 4. That if any person or persons shall put any a oik 
putting any E 
eareass in any the carcass of any dead animal into any river, ereek, pond, road, : 
Toad, &e, street, alley, lane, Iot, field, meadow or common ; or if the owner 
or owners thereof shall knowingly permit the same to remain ig 
any of the aforesaid places, to the injury of the health or to thoi 
annoyance of the citizens of this "Territory, or any of them 
every person so offending shall, on conviction thereof, before anyk 
justice of the peace of the proper township, forfeit and pay iB 
sum not less than one dollar nor more than five dollars; ani 
every twenty-four hours said owner may permit the same to ref 
main, thereafter, shall be deemed an additional offence agains ; 
the provisions of this Act. | 
Offenders, how Suc. 5..That All offences against the provisions of this Ach 
shall be prosecuted in an action of- debt, in the namie of th 
township, before any justice of the peace of the proper township 
for the use of said township; and all forfeitures and penalties 
aceruing under the provisions of this Act, shall be. paid into ig 
` township treasury of the proper township, within twenty day 
. after the same shall have been collected; Provided, that if thii 
defendant shall consider himself aggrieved by the decision of 
said justice, he shall have right to an appeal, as in other cases. B 
[Signed,] G. W. DETTZLER, | 
| Speaker of House of Representative 
i C. W. BABCOCK, 
t President of the Council. 
Approved, February 12, 1858. 
J. W. DENVER, - l ; 
"e Acting Governor. 
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CHAPTER LIV. 


OATHS ~ 
AN ACT Regulating Oaths, and Presonbing the Forms of Oaths of Office. 


Beit enacted by the Govérner and Legislative Pee Of 

the Territory of Kansas: 

Sectron 1, That ‘every judge, justice of the peace, county eee 
commissioner, clerk of a court of record, clerk of thé Board of minister oaths, 
Commissioners, or notary public, within dis Territory, shall be 
authorized to adininister oaths. 

SEO. 2, All oaths in the Territory shall be administered by How adminis- 
laying the hand on the Holy Bible and kissing the book, except È 
when the party swearing shall have conscientious scruples of 
swearing in that mode, in- ancl case they may swear with up- 
lifted hand. " 

SEO. 9. Any person who may have conscientious scruples Affimatiod, 
| about swearing may, instead thereof, affirm with uplifted hand, RAMS 
E in the following manner: («I do most solemnly and sincerely 
affirm, in the presence of Almighty God,” &c., and all oaths of 
office, except such as may have by custom prescribed forms, shall 
be, ‘‘ You. do'solemnly swear or affirm,” &c. 

f Suc. 4. All oaths and affirmations alike subject the party who of perjury, 
B shall falsify them to the pains and penalties of perjury. 
d Sec. 5. All officers elected or appointed under any existing or Oath to ber 
subsequently enacted laws of this Territory, shall take and sub- E Sr 
M soribe the following oath of office: “I do solemnly swear, upon 
B the holy evangelist of Almighty God, that I will support the * 
| Constitution of the United States, and that I will support and 
sustain the provisions of an act entitled ‘An Act to organize 
B the Territories of Nebraska and Kansas," and faithfully and 
B impartially, and to the best of my ability demean myself in the 
| discharge of my duties in the office of , 80 help me God.” 
l Suc. 6. All acts and parts of acts in conflict with the pro- Acts repeated. 
B visions of this Act, are hereby repealed. 
| This Act to take effect, and be in force from and after its 
| passage. 
[Signed, ] G. W. DEITZLER, = 
Speaker of House of Representatives. 
C.. W. BABCOCK, 
President of the Councit. 
Approved February 12, 1858. 
J. W. DENVER, Acting Governor. 
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CHAPTER ‘LY. 
LOCATION OF PENITENTIARY. 
AN ACT entitled * An Act Locating the Penitentiary.” 


Be it enacted by-the Governor and Legislative assem’ id 
the Territory of Kansas, as follows : 
Located at the — SgomroN 1. The Penitentiary of the Territory of Kansas shall 


eity of Dela- 
me. be and is hereby located at Delaware City in the county of Leav- 


enworth. ; 


Commissioners — Suc, 2. As soon as the necessary appropriations for the erec- 


EER N tion thereof are made, the Commissioners hereinafter provided 
Þuildingswhon for shall proceed immediately to procure a site and to erect the 
necessary buildings. 
Commissioners Spo, 3, The Legislature shall elect, by joint ballot, at the 
present session, three Commissioners, who. shall be styled the 
Term of office. Penitentiary Commissioners; one for three years, one for two 
years, and oné for one year; and the Legislative Assembly shall, 
each year thereafter, elect one Commissioner, who shall hold his 
office for three years, and until his successor is elected and qual- 
ified, whose duties shall be prescribed by law. 
Act repealed. Src. 4. An Act entitled *«An Act to locate the Penitentiary,” 
approved February 17, 1857, is hereby repealed. 
This Act to take stent, and be in force from and d its pas- 
sage. 
[Signed] S G. W. DEITZLER, 
. i: Speaker of House of Répresenitatives. 
, €. W. BABCOCK, 
President of the Council. 
Approred February 9, 1858. 
J. W. DENVER, ` 
Acting Governor. 
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CHAPTER LVI. 
PHNITENTIARY. 
AN ACT Supplemental to an Act entitled “ An Act Locating the Penitentiary.” 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 


Sxction 1. That the Commissioners elected under the provi- Dhen eae 
sion of the third section of said Act shall, as soon as an appro- made, duty of 
priation is made for the location and erection of the Peniten- - 
tiary, proceed to the duties enjoined upon them in said Act, 

Sec: ,2. That the said Commissioners shall, before entering Commissioners 
upon the duties of said office, give bonds for the faithful per- 
formance of their respective duties, to the Secretary of the Ter- 

‘ritory, with sufficient security, to be approved by the Governor, How approved. 
in such sums as the Governor shall deem necessary,.and upon 

such approval, shall have power to draw upon the Treasurer for 

such sum or sums of money as they shall deem necessary for 

the location and erection, not otherwise appropriated and ex- 

pended. 

SEO. 9. That the said Commissioners shall, on the receipt of Commignoners 
their conimission and before entering upon their duties, take and 
subscribe an ogth for the faithful performance of the duties en- 

‘joined on them in said Act, which oath shall be filed in the office 
* of the Secretary of the Territory. 

This Act to take effect and be in force from and after its 
passage. 

[Signed,] G. W. DEITZLER, 

Speaker of -House of Representatives. 
0. W. BABCOCK, g 
President of the Council. 
Approved February 12, 1858: 
J. W. DENVER, 


Acting Governor. 


E 


Ur , 
838 "> PROPERTY. [Cn. 57. 
CHAPTER LVII. l 
DISPOSITION OF PROPERTY. 
AN ACT Relative to the Disposition of Urisipimod Property. ` 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 
Consignoe Sectron 1. That whenever any personal property shall be 
shall keep a A ; J E n 
book, and vu consigned to, or deposited with any forwarding merchant, wharf 
tion of the pro: keeper, warehouse keeper, tavern keeper, or the keeper of any 
of reception, of depot for the reception and storage of trunks, baggage, merchan- 
Proverty con- dise or other personal property, such consignee or bailee shall 
posited with immediately cause to be entered in a book kept by him, a des- 
cription of such property, with the date of the reception thereof. 


Shall notify Szc. 2. That if such property shall not have been left with 

owner by letter : ! ; : s 

of the reception such consignee or bailee, for the purpose of being forwarded, or 

whea. disposed of according to directions received by such consignee or 
bailee, at or before the time of the reception thereof, and if the 
name and residence-of the owner of such property be known to 
the person having such property in his possession, he shall im- 
mediately notify the owner, by letter directed to him and deposited 
in a post office, of the reception"of such property. l 

Whenhemay — SEC. 3. That if any such property shall not be claimed and 

such property. taken away, within one year after the time it shall have been so 
received, the person having possession thereof, may, at any time 
thereafter, proceed to sell the same in the manner provided in this 
chapter. - l 

Manner LE SEC. 4. That before any such property shall be sold, if the 

notice. name and residence of the owner thereof be known, at least sixty 
days notice of such sale shallbe given him, either personally or 
by mail, or by leaving a note at his residence or place of doing 
business ; but if the name and residence of the owner be not 
known, the person having the possession of such property, shall 
cause a notice to be published containing a description of the 
property, for the space of six weeks successively, in a newspaper, 
if there be one, published in the same county; if there be no 
newspaper published in the same county, then said notice shall 
be published in a newspaper nearest thereto in an adjoining 
county ; the last publication of such notice shall be at least eigh- 
teen days previous to the time of gale. 


SEC. 5. That if the owner or | erson entitled to such property, 
shall not take the same away, and pay the charges therton, after 
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sixty days notice shall have been given, it shall be the duty of Jftheorne r 


ll not take 
the person having possession thereof, his agent or attorney, to the same away 


make and deliver to a justice of the peace of the same town an after si Sixty days 
affidavit, setting forth a. description of the property remaining Duty of oon- 
unclaimed, the time of its reception, the publication'of the notice, 
and whether the owner of such property be known or unknown. 

Suc. 6. That upon the delivery to him of such affidavit, the Puty of the 
justice shall cause such property to he opened and examined in 
his presence and a true inventory thereof to be made, and: shall 
annex to such inventory an order under his hand that the proper- Shall nese 
ty therein described be sold by any constable of the city or town, ecm 
where the same shall be, at public.auction. 


SEO. V. That it shall be the duty of the constable receiving Ree 
such inventory and order, to give ten days notice of the'sale, by ben dave potios 
posting up written notices thereof in three or more public places 
in such city or town, and to sell such property at public auction 
to the highest bidder, in the Same manner as provided by lawfor 
sales under executions from justices’ courts. 

Sec. 8. That upon completing the sale, the constable making Shall make ro- 
the same, shall indorse upon the order aforesaid a return of -bis `° ` 
proceedings thereon, and return the same to the justice, together 
with the inventory, and the proceeds of the sale after deducting 
his fees. 


SEC. 9. That from the proceeds of such sale, the justice shall Charges taba 
pay all legal charges that have been incurred in relation to such proceeds, 
property, or a ratable portion of each charge if the proceeds of 
said sale shall not be sufficient to pay all de ges; andthebalance pusnee of pro- 
if any there be, he shall immediately pay over to the treasurer caede a pi, 
of the county in which the same shall be sold, and deliver a state- "^^ 
ment therewith, containing a description of the property sold, 
the gross amount of such sale, and the amount of costs, charges — ' 
and expenses paid to each person, 


Sec. 10. That the county treasurer shall make an entry of the Duty of county 
amount received by him, and the time when received, and shall ` l 
file in his office such statement so delivered, to him by the justice. 


Sec. 11. "That if the owner of the property sold, or his legal DAS mig 


representatives shall at any time within five years after such {pets receive 


money shall have been deposited in the county treasury, furnish aoua iR 
satisfactory eyidence to the treasurer of the ownership of such 

property, he or they, shall be- entitled to receive from such trea- 

surer the amount so déposited with him. 


Sec. 12. That if the amount so deposited with eny* county 
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Ifüotelaimed treasurer, shall not be claimed by the owner thereof or his legal 

how disposed of representatives, within the said five years, the same shall belong 
to the county, and may be disposed of as the county Board of 
Supervisors may direct. 

Peu manm" Sec. 19. That property of a perishable kind and subject to 

gfnotice and decay by keeping, consigned or left in the manner before men- 
tioned, if not taken away within thirty days after it shall be left, 
may be sold by giving ten days notice thereof; the sale to be 
conducted, and the proceeds of the same to be applied in the 
manner before provided in this chapter: Provided,that any prop- 
erty in a state of decay, or that is manifestly liable immediately 
to become decayed, may be summarily sold by order of a justice 
of the peace, after inspection thereof, as provided in section six 
of this chapter. 

Fees ofjustice ^ Smc. 14. That the fees allowed to any justice of the peace un- 
der the provisions of this Act, shall be one dollar for each day’s 
services, and to any constable the same fees as are allowed by 
law for sales upon an execution, and ten cents per folio for mak- 
ing an inventory of property. 

[Signed,] G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 
Approved February 12, 1858. 
J. W. DENVER, Acting Governor. 


' CHAPTER LVII. 


PATROLS. 
AN AGT repealing an Act entitled “An Act concerning Patrols.” 
Be tt enacted by the Governor and Legislative Assembly of 
the Territory of Kansas : 
Aot repealed.  Sgo, 1. That the Act entitled ‘‘ An act concerning Patrols” be, 
and the same is hereby repealed. 
This Act to take effect and be in force from and after its pas- 
gage. 
[Signed,] . 8. W. DEITZLER, 
Spéaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 
Approved, February 6, 1858. 
J. W. DENVER, Acting Governor. 


B district, who shall hold his office for the term of two years, from 
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CHAPTER LIX. 
LAND DISTRICT RECORDER. 
AN ACT to establish the office of Land District Recorder. 


Be it 4 enacted by the Governor and Legislative Assembly of 

the Territory of Kansas, as follows : 

Suction 1. "There shall be, and hereby is established, an office Land district o 
of Recorder in each United States land district, in i this Territory, °st#blished, 
to be styled the District Recorder’s Office. 

Sec. 2. Such office, shall be kept at the county seat, in the Pfice where 
county where the office of the register and receiver of the several " 
land districts in this Territory may be kept. — 

Sigo. 8. The recorders shall duly attend the service of such x en 
office, and provide the same with large, well bound books; where- price of such 
BE in shall be recorded in a fair, legible hand, all instruments of Phail keep well 
B writing authorized to be recorded in said office. 

M Suc. 4. There shall be appointed at the present session of the Recorders how 
= Legislative Assembly, by the Governor, by and with the advice 
| and consent of the Legislative Council, a récorder for each land 
M the date of his appointment, and in case of a vacancy occurring pamotan. 
l-in either of said offices by death, resignation or otherwise, it shall 
B be lawful for the Governor to fill such vacancy for the uea 
E term. a 
E Szo. 5. Every recorder, before entering upon the duties of his E 
E office, shall enter into a bond to the Territory of Kansas, in a "Pon his-daties 
B sum not‘less than one thousand‘ nor more than five thousand dol- is 
E lars, at the discretion of the Probate judge of the county in . 
B Which such office may be located, with sufficient securities, to be Brwhomap- 
B approved by said judge, conditioned for the faithful performance 
M of the duties enjoined on him by law as such recorder, and’ for pond, ons of 
M the delivering up of the books, papers, seals and furnitute, be- 
B longing or appertaining to said office, to his successor, or to such 
B other person as may hereafter be directed by law. Such bonds 
E shall be deposited in the office of the Secretary of this Territory, 
E and by him'recorded. The said recorders shall each have*and gnenhavea 
| use a seal, which HAE shall signify the district in whith it is common sea. 
B used. 
E — SEC. 0. It shall be the duty of the récorders to receive, and Duties sof ro 
| record*all deeds, mortgages; or other instruments in writing; in 
| any manner concerning or affécting any real estate situate, lying 


d ——- 


~ siracts, when. 
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or being in the several land districts, in which their office is 
located. : 
Allconvey- a Sed. T. Every instrument in writing, that conyeys any real 
se. may be re- estate, or whereby any real estate may be affected in law or equi- 
ty, which said instrument shall have been proven or acknowledged, 
and certified in the manner prescribed by law, may be recorded 
in the office of the district recorder of the land district in which 
such real estate is situated. Every such instrument so recorded, 
shall have. the same force and effect, and be equally a lien upon 
all lands affected thereby, as if the’ same were recorded in the 
office of the county recorder, in which such land is situated. 
Ofmortgages, Suc. 8. All mortgages, deeds of trust, or other, instruments in- 
Ke. writing, given to secure the payment of the purchase money of 
any real estate in this Territory, shall be a lien on the real estate 
described therein, disencumbered of the rights of dower, of the 
wife of the mortgagor, grantor .or obligor, notwithstanding 
the wife may not have joined with her husband in the execution 
of either of said instruments. 
SEC. 9. The recorders shall receive the same fees for record- 
ing any papers as is now allowed by law to the county recorders. 
Comptroller 4 Sec. 10. It shall be the duty of the comptroller of the Terri- 


shall audit 

settle record: tory, to audit and settle the accounts of the recorders, (whose 

books. offices are established by this Act, ) for books purchased for the 
use of their offices, and allow in his discretion, such sums as shall 


be reasonable to be paid out of the Territorial treasury. — . 
Distriotrecord- SEO. 11. The recorders, appointed by virtue of this Act, shall 


te be sub- 
Jecttosame — be governed by the same rules in all respects, and subject to the 


m as county Same penalties as now d tain to th ders of 
allies ns e govern and appertain to the recorders o 

the several [counties] in this Territory. The recorders of each 
Recorders b^ land district, shall on the first of each and every month, make 
out complete and correct abstracts, which said abstracts shall 
show the names of the parties to all conveyances and instruments 
in writing, of whatever kind, affecting any real estate in their 
respective districts, and filed in their offices, during the preced- 
ing month, and shall also contain a full description of the real 
es — cted.thereby, and send such abstracts to the recorders 
of the several counties in which such real estate is situated, or to 
the recorders of the several counties to which the county in which 
the real estate is so situated may, for the time being, be attached 
f for judicial and other purposes. 


Sec. 18. [12.] The recorder of each county, to whom any 
such abstracts are sent, shall forthwith, on receiving the same, 


M 


Recorders fees. 


To whom sent. 
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| enter them in numerical order, in a book to he prepared for that Duty of county 
recorders on 
B purpose, which entry shall show the names of the parties to all receiving such 
| such instruments in writing, and ge a description .of the real 
| estate affected thereby. 
| Beo. 14. [19.] This Act shall take effect and be in i foices 
B from and after its passage. 
| — [Signed] G. W. DEITZLER, 
: Speaker of -House.of Representatives. 
C. W. BABCOCK; l 
President of the Council. 
Approved February 9, 1858. 
J. W. DENVER, 


Acting Governor. 


TE CHAPTER LX. 


RECORDING. 


| 1 AN ACT to provide for Recording Contracts, relating to Lands and for other 
4 r purposes. 


B Sec. 1. Be it enacted by the Governor and Legislative At ponds, con- 
E Zssembly of the Territory of Kansas: That all bonds, con- tracts &e., may 
tracts or agreements, concerning any interest in lands in this Same’ ek's 
Territory, made in writing under seal, attested by one or more 
witnesses, and acknowledged before some person, authorized by 
$ law, to take acknowledgments of deeds, may be recorded in the 3 
| office of [the] county clerk of the proper county. l 

Sec. 2. It shall be the duty of the county clerk, within this It t shall be the 
Territory, to receive and record at length all such bonds, con- clerk to reoord 


tracts or agreements as shall be left with him for that purpose. : 


Src. 8. Each and every bond, contract or agreement, made peel bond, 
and recorded, according to the provisions of the first section -of shall operate as 
this Act, shall be notice to, and take precedence io, any subse- Jsnds and take 
quent purchaser or .purchasers, and shall operate as a lien upon REGES 
the lands therein described, according to its import and meaning. 


Sec. 4. The said clerk shall receive the same compensation , Compensation 


for recording all papers comtemplated by this Act, as is allowe 
by law for recording deeds and, mortgages.. 


Suc. 5. This Act shall take effect from and after its passage, This actshall 


de all con- 
and shall include all bonds, contracts and agreements now made tragia &e., now 


J ` 
\ 


ERU. 


u SS 


| 


Amount of tax 
to be levied. 


How used. 
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and recorded, or now made and not recorded, as well as those 
that may hereafter be made. l 
-[Signed, ] G. W. DEITZLER, 
: Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Coüncit. . 
Eus February 12, 1858. ' 
J. W. DENVER, i 
Acting Governor. 


CHAPTER LXI. 


REVENUE. 
AN ACT to provide Revenue for.the year eighteen hundred and fifty-eight. 


Be it enacted by the Governor and Legislative Assembly f 
the Territory of Kansas: 

SECTION 1. That for the purpose of raising a revénue to de- 
fray the expenses of the Government for the year eighteen 
hundred and fifty-eight, there be, and hereby is, levied a tax of 
three mills on the dollar, upon all property in the Territory of 
Kansas subject to taxation, and an additional tax of one dollar 
upon eyery person subject to a capitation tax. x 

Sec. 2. That the revenue thus raised, shall be used exclusive- 
ly for the payment, of appropriations made subsequent to the 
seventh day of December, eighteen hundred and fifty-seven, and 
no part thereof, shall he used to pay any appropriations previ- 
ously made, or to redeem any warrants issued prior to the first 
day of January, eighteen hundred and fifty-eight, or for the 
liquidation of any indebtedness, either in whole of in part in- 
curred by virtue of any law passed during the first or second ses- 
sions of the Legislative Assembly. 

[ Signed, ] G. W. DEITZLER, | 

l ` Speakër of House of Representatives. 
C. W: BABCOCK, `? 
` President of the Council. 
Approved Febremry 12, 1858. 
J. W. DENVER; ] 
Acting Govérror. 


Cu. 62.—63.] SLAVE PROPERTY—SEAT OF GOV'T. gal: 
CHAPTER LXI. 


- SLAVE PROPERTY. 
AN Act repealing an Act to punish offences against Slave Property. 


Be it enacted by the Governor and Legislative Asseinbly of 
the Territory of Kansas: 


Suction 1. That an Act, entitled “ An Act, to punish offences Aotrepealed. 
against Slave Property," which took effect on the 15th day of 
September, A. D: 1855, be and the same is hereby repealed. 

(Signed, ] G. W. DEITZLER, 

Speaker of House of Representatives. 
' ©. W. BABCOCK, 
President of the Council. 


| This Bill having been returned by the Governor with: his ob- 
E jection thereto, and, after reconsideration, having passed both 
B Houses by the constitutional majority, it has become a law- this 
m the 9th day of February, A. D. 1858. 
| — [Signed] G. W. DEITZLER, 
e y Speaker of House of Representatives. 
` €. W. BABCOCK, 
President of the Council. 


CHAPTER LXIII. 


SBAT OF GOVERNMENT. 
AN ACT toremove and permanently locate the Seat of Government. i 


| Whereas, by the thirty first section, of an Act of the Congress 
E of the United States, entitled ‘ An Act to organize the Terri- 
B tories of Kansas and Nebraska," approved March 30th, A, D. 
m 1854, the seat of government of the Territory of Kansas.was 
B temporarily located at Fort Leavenworth ; and, whereas, the peo- 
E ple of Kansas.have heretofore had no voice whatever through 
E their own duly. elected represehtatives, in the selection of, or the 
B location of said seat of government; and, whereas, a body of 
E men, assuming to be the representatives of the people, have locat- 
$ ed said seat of government at the town of Lecompton, a place 
E ill-suited to the wants and conveniences of the people, and the 
B natural location thereof being such as to condemn it as exceptiona- 
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ble to the people for the permanent capital of the Territory or of 
the State hereafter to be erected out of the same; and, whereas, 
the people of the Territory through their duly elected representa- 
tives, by virtue of the Organic Act, have the undoubted right and 
power to remove at any time the seat of government thereof to 
such point or place as shall be deemed for the best interest: and 
convenience of the whole people. Therefore, 


Be it enacted by the Governor and Legislative Assembly of 
^ the Territory of Kansas: 

Lacete se Src. 1. "That the seat of government of the Territory of Kan- 
Sas, is hereby removed from the town of Lecompton, and hereby 
permanently located at the town of Minneola in said Territory. 

eee quit” Sxo. 2. All the civil officers of this Territory, whose residences 

seat of govern- are required by law to be at the seat of government hereby perma- 

men nently located and established, and all the officers of this Territory 
who are required by law to keep their offices at the seat of govern- 
ment, are‘hereby required to remove their offices, and all books, 
papers, records and proceedings eonnected therewith, to the said 
seat of government, on or before the first day of April next. 

Actropealed. — Suc, 8. That an Áct entited ‘“ An Act to locate the seat of 
government,” and all other acts and parts of acts locating tem- 
porarily or permanently said seat of government, and all laws 
heretofore passed, requiring certain officers to hold their offices 
at Lecompton as the seat of government, are hereby repealed, 
and this Act to be in force from and after its passage. 

[ Signed, | ee G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 


This Bill having been returned by the Governor with his ob- 
jections thereto, and, after reconsideration, having passed both 
Houses by the constitutional majority, it has become a sald this 
ninth day of February, A. D. 1858. 

[Signed, ] G. W. DEITZLER, 

Speaker of House of Representatives. 
- ©. W° BABCOCK, 
President of the Council. 


* 
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CHAPTER LXIV. 
SEAT OF GOVERNMENT. 


AN ACT Supplemental to “ An Act to Remove and permanently Locate the 
Seat of Government,” passed at the present Session of the Legislative As- 
sembly. 


Be it enacted by the Governor and Legislative Assembly of 
Kansas Territory : 
SgorroN 1. That nothing in the Act to which this Act is sup- 2 Officers requir- 


remove 
plemental shall require the Governor, Sesretary, and other civil iheir affoes not 


before the lst 
officers, required by law to-hold their offices at the Seat of Goy- day of Septem- 
erfiment, to remove their offices, books and papers, as provided 
in said Act, before the first day of September next. 
This Act to be in force from and after its passage. 
[Signed,]. G. W. DEITZLER, 
Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 


_ This Bill having been returned by the Governor, with his ob- 
jections thereto, and after reconsideration, having passed both 
Houses: by the constitutional [majority,] it has become a law 
this twelfth day of February, A. D. 1858. 

[ Signed, ] G. W. DEITZLER, y 
Speaker of House of Representatives. 
: €. W. BABCOCK, 
, , President of the Council. ` 


CHAPTER LXV. 


SWINE. 


AN ACT to Provide for th@*Regitlation of the Running at large of Swine. 


Be it enacted by the Governor and Legislative Assembly of 

the Territory of Kansas, as follows : 

SEcTION 1. That all persons residíng i in the Territory 6f Kan- swine tobe 
‘sas, and owning swine’in said Territory, from and after the first nine aise 
day of April, A-D. 1858, shall keep said swine fron ‘ytnning iss, Apr 
at large on the commons in said Territory. 
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If swine suf — Sc. 2. That if any swine shall be suffered to run at large 


. large, owner 1 1 1 
largo, Mie for upon the commons in said Territory, and shall trespass upon the 


all damage. land of any person or persons, the owner of such swine shall be 
liable for all damages the owner of such land may sustain by 
reason of such trespass.  — 

Damages how Sec. 8. That such damages shall be recoverable in a civil 


action before any justice of the peace of the proper township. 
After ist dey of — Guo. 4. That if any swine shall be found running at large 
taken upas *** upon the commons in said Territory, after the first day of April, 
A. D. 1858, it shall be lawful for any person to take up such 
swine as estrays. / 

Persons taking Sec. 5. That it shall be the duty of the person .or persons 
ese „notices taking up any swine under the provisions of this Act, within 
swine &c. three days after such taking up, to post up at least three written 

or printed notices of the said taking up, with a description of 
such swine so taken up, in three of the most public'places in 
the township in which said swine may Have been taken up, and 
shall file a copy of said notice with one of the justices of the 
peace in said township, and shall certify under oath the same to 
be a true description of the swine taken up by him. 

Gomponsatios Suc. 6. That the person or persons taking up swine under the 

gwine,and tak- provisions of this Act, shall be allowed twenty-five cents for 

same. each swine so taken up, and a reasonable compensation for tak- 
ing care of the same. 

Oan Sec. T. That if any swine shall be taken up under the pro- 

gjaim awine in visions of this Act, and the owners of the same shall, within 

thirty days of the ‘said taking up, prove the same to be his, and 
shall pay the charges on the same, he shall have possession of 
the same. 


If owner failto — SEO. 8. That if the owner of any swine taken up under the 
pay and prove, 


" title shall vest provisions of this Act, shall fail or refuse to prove the same to 


P 


tak- 
ing up the be his, or shall refuse to pay the charges on the same as provided 


° in this Act, within thirty days after the said swine shall have 

been taken up, complete title shall vest absolutely in the person 

Proviso. or persons taking up the same: Provided, nothing in this Act 

shall be so construed as to prevent any county in the Territory 

submitting said question to the people for their rejection, by the 

application of twelve freeholders to the Commissioners of the 

s proper county, at any regular session of said Commissioners. 

But no.such vote shall be taken at any other time than at the 

general election, except that the said Commissioners may order 

` ^ an election for said purpose at any time previous to the first day 
of April, A. D. 1858. 
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Suc. 9. Be it further enacted, That nothing herein contained ais aol fees 
WE shall be so construed as to prevent drovers or other persons from fom dpwing | 
'F driving swine from one place to another, the owner or owners Pee to anoth- 
E being responsible for all damages that any person or persons 
B. may sustain in consequence of the driving of such swine. 
| Seo. 10. That all acts or parts of acts conflicting with this Acts repealed. 
[Act.] are hereby repealed. 
E This Act to take effect and be in force from and after the first 
I day of April, A. D. 1858. 
| — [Signed,] G. W. DEITZLER, 

Speaker of House of Representatives. 

C. W. BABCOCK, 
President of the Council. 
Approved February 8, 1858. 
J. W. DENVER, 


Acting Governor. 


CHAPTER LXVI. 
“ASSESSMENT AND COLLECTION OF TAXES. 
AN ACT to Provide for the Assessment and Collection of Taxes. 


* Be it enacted by the Gover nor and Legislative Assembly of 
| the Territory of Kansas, as follows : 


Sxotion 1. All property, real and personal, within this Terri- 

B tory, not expressly exempted therefrom, shall be subject to taxa- 

B tion, in the manner provided by law. ` 

É Src. 2. Real property shall, for the purposes of taxation, be Real property. 
= construed to include the land itself, and all buildings, fixtures 
B and other improvements thereon, and all mines, minerals, quar- 
E ries and fossils in and under the same; and the terms land and 
E veal estate, when used in this chapter, shall be construed as hav- 

B ing the same meaning as the term real property. 

E SEC. 8. The terms personal property and personal estate, as Personal prop- 
| used in this chapter, shall haye the same meaniüg and shall, for d 

B the purpose of taxation, be construed to include all goods and 

E chattels, moneys and effects, all boats and vessels, whether, a£ 

B home or abroad, and all capital invested therein, all debts due or 

ll to become due from solvent debtors, whether on account, contract, 

Í note, mortgage or otherwise, ll public stock and stoc;s or shares 

lin all incorporated companies, and such portion of the -capital 
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of incorporated companies, liable to taxation on their capital, 
a3 shall not be invested in real estate. 
emn from tan- Sro. 4. The following property shall be exempt from taxa- 
stion tion: 1. All property, real and personal, of the United States 
and of this Territory. 2. All public or corporate property of 
the several counties, cities, villages, towns and school districts 
in this Territory, used or intended for ab purposes, except 
lands, bid off for counties or tax sales. 3. All personal prop- 
erty exempt by law from execution, not ai in value two 
hundred dollars. 4. The personal property of all literary, be- 
nevolent, charitable and scientific institutions, incorporated within 
this Territory, and such real estate, belonging to such institu- 
tions, as shall be actually occupied by them for the purpose for 
which they were incorporated. 5. All houses of public worship, 
and the lots on which they are situated, and the'pews or slips 
and furniture therein, every parsonage, and all burying grounds, 
tombs and rights of burial; but any part of any building being 
a house of public worship, which shall be kept or used as a store 
or shop, or for any other purpose except for publie worship or 
for schools, shall be taxed, upon the cash valuation thereof, the 
same as personal property, to the owner or occupant, or both, 
and the taxes thereon shall be collected in the same manner as 
the taxes on personal estate. 6. All publie libraries, and the 
real and personal property belonging to or connected with the 
same. 7. The property of all Indians who are not citizens, 
except lands held by them by purchase. 8. The personal prop- 
erty of personswwho, by reason of infirmity, age and poverty, 
may, in the opinion of the assessors, be unable to contribute 
towards the public charge. 
Lend contracts — Sag. 5. Land contracts, to be sold by the Territory and not 


be sold by 
a territory _ conveyed, shall be assessed to the person holding the contract or 


and notconvey- 

ed.to whom Certificate of purchase for the same, or to the occupant; but such 
lands shall be assessed as personal property and not as real estate, 
and the tax thereon shall be collected in the manner prescribed 
for the collection of taxes upon personal property ; but the land 
shall in no case be returned or sold for the non-payment of taxes, 
and the Territory shall in no case convey such lands until all the 


taxes upon the same shall be paid. 


Amount of Szo. 6. The amount of all just debts due from any person, ot 
debts detached 

from taxable owing by him, shall be detached from the amount of his personal 
ss property, and he shall only be liable for taxation on the balance, 


subject to the provision of this Act. 
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Sno. 7. All lands shall be assessed in the town or ward in Pande where 
which the same shall be, and every person shall be assessed in 
the town or ward where he resides when the assessment is made, 
for all lands then owned by him, within such town or ward; but 
Jand owned by one person and occupied by another, may be as- 
sessed in the name of the owner or occupant. 


Seo. 8. Unoccupied lands, if the owner is unknown, may be If name of 
owner is not 


assessed as such, without inserting the name of any person. enon bor 
i i j Real estate of 
SEC. 9. The real estate of incorporated [companies, ] liable Rent estate ¢ 


to taxation, shall be assessed in the town or ward in which the Semana tees a 
same shall lie, in the same manner as the real estate of individ- 

vals; and so much of any bridge, turnpike, plank road or rail- 

roal, owned by any such company, together with all buildings . 

and fixtures belonging thereto, as shall be situated within any 

E town, city or village, | shall be liable to taxation in such town, 

| city-or village as real estate, and may be returned and sold as 

t real property ; and such portion of the capital of any such com- 

| pany as shall be thus taxed shall not be liable to be taxed as për- 

E sonal'property. 

P Sro. 10. The undivided real estate of any deceased person Real estate of 
E may. be assessed to the heirs or devisees of sueh person, unless sons, how as- 
B occupied by s; some other person to whom it may be assessed, with- 

P out designating them by name, until they shall have given notice 

@ to the assessor of the division of the estate, and the names of 

E the several heirs and devisees; and each heir and devisee shall 

B be liable for the whole of such tax, and shall have a right to 

B receive of the other heirs and devisees their respective propor- 

B tions thereof when paid by him. ` 


| Sec. 11. Every person, except as provided in i de succeeding Assesment | 
section, shall be assessed in the town or ward where he resides as or mard where 
$ when the assessment is made, for all taxable personal estate 
| owned by him, including all such personal estate in his possess- 
@ ion or under his control, ‘as trustee, guardian, executor or admin- 
| istrator; and where there are two or more persons jointly in pos- 
B session, or having the control of any such property im trust, the 
same may be assessed to either or all such persons; but it shall 
| be assessed in the town or ward where the game shall be, if either 
Í of such persons reside in such town or ward. 
| Suc. 12. All goods, wares and merchandise kept for gale in Goods 
| this Territory; all stock employed in any of the mechani¢ arts, api 
and all capital and'inacHinery employed in any branch of mani: hel Seto 
| factures or other business within this Territory, owned by à cor- 
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poration out of this Territory, or by any person or persons, 
whether residing in or out of the Territory, shall be taxable in 
the town or ward where the same may be, either to the owner 
thereof or the person who shall have charge of or be in possess- 


ion of the same. 

farne ina Suc. 19. Partners in mercantile or other business may be 

taxed, jointly taxed in the partnership name, or severally taxed on their 
individual shares, for all the personal property employed in such 
business ; and in case they are jointly taxed, each partner shall 
be liable for the whole tax. 

personal state Sec. 14. All the stock and personal estate of every incorpor- 

QE incorporated ated company, liable to taxation, unless otherwise provided, shall 
be assessed in the name of the company, in the town or ward 
where the principal office or place for transacting the financial 
concerns of the company shall be, or if such company have no 
such office or place of transacting financial business, then in the 
town or ward where its operations shall be carried on. And in 
collecting any tax on on such stock or personal estate, the per- 
sonal property of any such company may be seized and sold the 
same as that of individuals; and in case no such property belong 
[ing] to the-company can be found, sutficient to satisfy the tax 
and legal charges, then the personal property of any member 
thereof may be taken and sold to pay the same. 

In companies. Suc. 15. The owner or holder of stock in any incorporated 

capital, owners company which is taxed on its capital, shall not be taxed as an 

taxable, individual for such stock. 

Property under — Smo. 16. When personal property is mortgaged or pledged, it 

whom taxed. shall, for the purpose of taxation, be deemed the property of the 


person who has the possession. 


DUTIES OF ASSESSORS. 

Time of assess- — Sc. 1T. Between the first day of Junf and the first day of 
Patr of assess- J uly in each year, the assessor in each town or ward shall ascer- 
tain by diligent inquiry the names of all the taxable persons in 

his town or ward, and also all their taxable personal property, 

and all taxable real estate therein on the first day of June [July] 

of each year; and shall make out an assessment roll of all such 

taxable property, and appraise the same as hereinafter specified. 

Mannor of on Suc. 18. He shall set down in the asgessment roll, in separate 
on aeeemsment columns and according to the best information he can obtain: 
[1.] The names of all the taxable persons of the town or-ward, 
[2.] A description of each tract or parcel of land to be taxed, 
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specifying under appropriate heads the township, range and seetion 
in which the land lies; or if divided into lots and blocks, then 
the number of the lot and block. 38. The number of acres and 
parts of an acre, ag near as the same can be ascertained, unless 
the land is divided into lots and blocks. 4. The full cash value 
of each parcel of land taxed. 5. The full cash value of all the 
taxable personal property: owned by or to be taxed to such per- 
son as provided by law. 6. The total valuation of all property 
taxed, real and personal, 

Sec. 19. When lots, situate in any city or village, or in any Entries of town 
town, a plat of which shall have been recorded, are assessed, the 7 
city, village or town in which the same are situate shall be speci- 
fied in the assessment roll. 

Smc, 20," When a person is assessed as trustee, guardian, ex- hela b) trne- 
ecutor or administrator, a designation of his representative char- Masi ire d 
acter shall be added to his name, and such assessment shall be mainistrators. 
entered on a separate line’ from his individual assessment, and 
he shall be assessed for the real estate, held by him in sich repre- 
sentative character, atthe full value thereof, and for all tlie per- 
sonal property so held by him in such representative character. 


Sgp. 21. If the-land assessed be less or other than. a subdi- hand other ._ 
vision, agcopiling t to the United States survey, unless the same is son gecord- 
divided into lote or blocks, so that it can thereby be definitely trey, how de- 
described, it shall be described by giving the boundaries thereef, 
or in su¢h other mafitier a5-to make the description certain. 

Sro. 22. Tt shall-bé sufficient to describe lands, ih all pro- tis Lands adver 
ceedings relative to assessing, advertising or selling the same for sorbed 
taxes, by initial letters; abbreviations and ‘figures, to designate 
the township, range, section, and also the number of- the lots  ' 
and blocks. 

Snc. 23. . Unoccupied’ linds lisfle to taxation, when the name Pega 
of the owner is unknown, shall’ bé'described-and thé value thereof Toa! di 
set down in the assessment, in a part thereof -separate from the desorbed. 
other assessmients, ih thé same mannér that lands of résidents 
aré required to be déscribed, and the value thereof: désignated: 

Skc. 24. The assessment roll-shall be made out in tabular A 
form, iñ’ géparate columns, with’ approptiate heads, after the made in tabu- 
-manher épécitied below, with such additional columns as'may be 
deemed necesdiiry, varying the same as, circumstances’ ray Te- 


quire, but as neatly! ad convenient i in the following form: 
s si Yl 


ASSRRSMENT- ROLL. 
For the Town of , inthe County: o of ———À,. d Tag- Form. 


E 


apt spp [Os, 6. 


ritory of Kansas, for the year 18—, containing all the taxable 
property, real and personal, in said town: 
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Lands omitted — SEC. 25. If any assessor, when making his assessment, shall 

in the previous 

year, how ae discover that any land in his town was omitted in the assessment 
roll of either or both of the two previous years, and was then 
liable to taxation, he shall, in addition to the assessment of land 
for that year, assess the same separately for such year or years, 
that it shall have been so omitted, at the just value thereof, 
when so assessed, noting distinctly, the year when such omis- 
gion occurred ; and such assessment shall have the same force 
and effect as it would have had if made in the year the same was 
omitted, and taxes to the amount that.shou]d have been paid i in the 
year such omission occurred, shall be levied and collected thereon, 
in like manner and together with the taxes of the year in which 
such assessment is made ; and all laids shall be subject'to taxes, 
omitted to be assessed, into whosesoever hands they may come. . 


Assessor may — SEC, 20. Every assessor may require any person, giving in the 

require persons 

tomakeoath, amount or list of his taxable property, to make oath before him 
that the same is ful and correct, and any person ‘refusing to 
make guch oath, shall, not. be permitted afterwards to reduce the 
valuation, made by auch assessor, of his property for that year. 

Persens own- ~ SEC. 27. If sny.person whose real or personal estate is liable 


ing stock in 


companies” jr to taxation, shall, at any time before the assessor shall have 


deduse he ral completed his assessment, make affidavit, that the value of his 
ge of |his stock personal estate, liable to taxation, after deducting his property 
sonal property. invested-in the stock of any incorporated company, liable to taxa- 
tion on its capital, does not exceed a certain sum.to be specified 
in the affidavit,.or if he shall prove by ihe affidavit of himself 
and that of a disinterested freeholder of the same town.or ward, 
not of kin to him, that the value of his real estate does not ex- 
ceed a certain sum to be specified in the affidavit, it shall be the 
duty of the assessor to value such real,or personal estate at the 
sum specified in the affidavit, and the „agent. or attorney of any 
person whose property is assessed , may in all cages make affidavit 
as to its value, and such afidayt shall have the same force and 


PE = 


efféct ad'if madé by his principal. 
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` Sec. 28. If any trustee, guardian, executor or administrator, 0 
shall specify by. affidavit the value of the personal property as- 
sessed by him, or under his control, by virtue of' his trust, after 
deductingthe stock held by him in any incorporated company 
liable to taxation im that capacity, the assessor shall value the 
same at the sum specified in such affidavit, and such person may 
réduce the Valuation of amy réal estate, so held in trust by him 
upon his own affidavit, specifying the value théreof filed with the 
assessor. 


Sec, 29. All the real and personal estate liable to taxation, 


the value of which shall not have been specified by affidavit as shall. 


aforesaid, shall be- estimated by the assessor at its true cash 
value. 

Sec. 30. "The'assessors shall complete the assessment rolls of 
their respective towns and wards, on or before the first Monday ¢ 
of July in every year, and shall cause public. notice to be imme- 
diately posted in at least five public places in said town, that the 
assessment roll for that year is completed, and may be seen at 
some place mentioned in said notice, until the first day of Au 
gust, by any person desiring to view the same, and will be open 
for correction during that time; aüd on the request of any per- 
son conceiving himself aggrieved, if such person shall not pre- 
viously have made affidavit ‘concerning the value of the property 
assessed to him, pursuant ‘to this chapter, the assessor shall, on 
affidavit made as provided in this chapter, reduce the assessment 
of such person to the sum specified in such affidavit. 


Suc. 91. If any person, objecting to the assessment, can show 


by other proof than his own affidavit, to the satisfaction of the : 


assessor, that such assessment is erroneous; the assessor shall 
review and alter the same without requiring the affidavit of such 
person. 

-Sgc. 82. All oaths and affidavits to be administered in the 
assessment or valuation of property for taxation, may be taken 
before the assessor or arly person authorized to administer oaths, 
and the assessor shall cause all such affidavits to be filed in the 
office of the town clerk: ° 


Suc, 88. When the assessor shall have reviewed and completed 
his assessment foll, he sháll attach his certificate thereto, signed 
by him, which'shall be substantially in the following formi: I do 
certify that I have-set down in the above assessment roll all the es 
rest. estate sitvate‘in the town (or ward, as the case mày be,) of 
, liable to ee taxed,‘ accorditig qw my best idifétibation, 
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hg Bet certifi- ^ 


and that, with the exception of those cases in which; the value of 
~” gaid real estate-has- been fixed by‘affiddyit, made pursuant to law, 
I haye estimated the.same at what I believe to be the.‘ trie cash 
value theréof ; thatthe said assessment roll. contains a true: state- 
ment of the aggregate valuation of the taxable, personal estate of 
eagh and. every person so named in said' roll, as- nearly as I could 
ascertain the same, and excluding such stocks as are - otherwise 
taxable, and that with the exceptiom of those cages;in which the 
value of such personal estate has been sworn to by the owner, 
possessor or agent, I have estimated the same at its true cash 
value, according to my best information and belief. 
When the roll Src. 34, The roll thus certified shall, on or before the fif- 


mitted to the teenth day of August in each year, be transmitted by the asses- 


Servis. "- gor of each town, to the clerk of the county -Bosid .of Super- 
visors. 
‘Assessonp: shall Suç. 35. The assessors, in the execution of ‘how duties, shall 
and pursue the uge the forms and pursue the instructions which may from time 
ton fied. to time be transmitted to them by the Secretary of the’ Territory. 
AME On the receipt of the assessment rolls of the several towns. in 
ClerkofSuper- each county, by the clerk of the Board of County Supervisors; 
makeansb- he-shall make an abstract of said rolls, which shall contain a 
statement. of the total amount of real estate im each town, the 
aggregate value of the same, and the axérage value per acre; 
also, the amount of persenal property in each town, the total 
value of all lots in any city or village, the aggregate value of 
each lot and the number of lots; which statement shall be cer- 
tified by said clerk, under his hand and the seal of the county, 
and by him transmitted to the Territorial Board of Equalization, 
on or before the first day of October in each year. 


Zhe Board of Sro. 36. Phe Board of Supervisors of each county shall, at 
shall examine their annual meeting in each year, examine the assessment rolls 
Tus; of the -several towns and. wards in their county, and ascertain 
whether the valuation of real estate in each town or ward bears 
a just relation or proportion to the valuation in all the towns and 

" wards in the county. 


He mayin- —— Sgo. 37. On such examination, they may increase or diminish 
minish theag- the aggregate value of real estate in any town or ward, so much 
-of realestate. per centum as may, in their opinion, be necessary to produce a 

just relation between all the valuations of real estate in the 

1 _ county; and the amount so added or deducted in each case, shall 

be entered upon their records, but in no instance shall they re- 
ceive the aggregate value of all the towns and wards. below the 
aggregate valuation thereof, as made by the assessors. 
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SEC. 98. They shall also make such alterations in the descrip- Mar make al- 
tion of any lands upon such rolls, as may be necessary to render description of 
such description conformable to the requirements of this chapter; 
and if such description cannot be so altered, they shall expunge 
the description of such lands and the assessments thereon, from 
the assessment roll. 

Sko. 39. After the assessment rolls shall have been thus The ho corrected 
equalized and corrected, the Board of Supervisors shall cause the shall be sentto 
corrected asséssment roll of each town, or ward, or a copy of the sors of the | 
| same, to be delivered to the supervisor thereof, who shall deliver in clerk's of- 
| the same to the clerk of the proper town or city, to' be filed and 
kept by him in his office. 

SEC. 40. The Board of Supervisors in each county shall also Be lal ees 
cause to be entered on their records the aggregate: yaluations of valuations to > 
the taxa [ble] real and personal property in the several towns their records. 


and wards of their county, as corrected by them. 


SEC. 41. The Board of County Supervisors, at their annual The Board of 
meeting in each year, shall estimate and determine the amount shall et [determine 
| of moneys to be raised in each town and ward in their county, moneys LO 
| for the support of common schools therein for one year; every What purpose. 
| such determination for the raising of school moneys by the said . 

Board, shall be recorded by their clerk; and the sum so deter- 
| mined to be raised, shall be assessed and colleeted for the use of 
common schools in each town and ward in such county, in addi- 
| tion to any sum any such town or ward may have voted to raise 


| for the support of common schools therein. 


Sno. 42. For the purpose of raising a revenue to assist in the Revenue for g 
support of common schools, until there -shalt be a distribution common 
from the income of the-schoel fund, the Board of Supervisors i in raised. 
| each county:may, in each year, until such distribution is made, 
| raise a-tax of two and a half mills on the dollar, to be appointed 
| by them upon the taxable property of the several towns and 
| wards in their county, and the same shall be collécted as other 
| taxes, and applied to the support of common schools in such 
towns and wards respectively; but after the first distribution from 
| the. income of the school fund, then taxes imposed by-the Board 
| of Supervisors Tor the-support of schools, feet be levied as pu 
] vided in, the two preceding sections. 


Sro. 43. The County:Board of Supervisors shall, iu their Board of Se 
visors shall 
B annual session in each year, ascertain and determine the amount spportion and 


| of money to be raised by tax for county purposes, andi apportion snd Territorial 
| such amount, together with the amount of Territorial tax re- 


how 


^ 
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quired to be raised in their county, among the several towns and 
wards therein, in proportion to the valuation of taxable property 
therein, for the year, as equalized by the Board, and every such 
determination and apportionment shall be entered at large in 
` their records. 

Glerk of Board Sge, 44. The clerk of the Board of Supervisors shall, imme- 

OCC AM diately after such apportionments, make out two certificates of 

ment; to whom. the several amounts apportioned, to be assessed upon the taxable 
property of each town and ward, for Territorial, county and 
school purposes, one of which he shall deliver, or cause to be de- 
livered, to the county treasurer, and the other to the clerk of the 
proper town or city, as the case may be, and the county treasurer 
shall charge the amount of territorial and county taxes specified 
in each certificate, to the proper town or city. 


Esch town’... ~Sxo. 45. The town clerk .of every town shall, on or: before 


. liver to the 


liver to the rer the first day of December in each year, deliver to the town treas- 
scertificate. rer of his town a certified statement, showing separately the 
: amount of territorial, county and school tax apportioned to each 
town, and also the amount of town and other local taxes to be 
collected therein, specifying the amount of each particülar kind 
of town or other local tax; and such town treasurer shall, within 
Town treasurer six days after receiving such certified statement, execute to the 
shall ex 
county treasurer and his successors in office, a bond in double 
the amount of territorial and county taxes so apportioned to his 
town, with good and sufficient sureties, to be approved by the 
chairman of the Board of Supervisors: of kis. town, or the county 
Condition, treasurer, conditioned that he will duly.and faithfully perform 
the duties of his office, and that he will faithfully and truly-ac- 
count for and pay over according to, law, all guch territorial and 
county taxes which shall come into. his hands, and.shall deliver 
such bond to the county treasurer, to be filed and kept in his 
office. 
Fhebond shall Sue. 46. The county treasurer shall file and safely keep such 
gog of ths the _ bond in his‘effice, and on the receipt thereof he shall give. to the 
on town treasurer a receipt stating that he has received-the bond re- 
quired by the preceding section, which receipt the said town 
treasurer shall forthwith deliver to the clerk of his town: 


towa ofthe on Seo. 4T. Tt shall be the duty of every town clerk, iminediate- 
recsiving.cot ly upon the reception of the corrected assessment roll, snd.a cer- 
mew roll sificate of the amount of Territorial, county and school tax ap- 

portioned to his town as aforesaid, toi calculate and carry out the 


total amount of such taxes, together with ‘all town and other 


ra 


Cif. 66.] TAXES. 


local taxes, unless otherwise provided, adding thereto five per 
cent, for expenses of collection, in an additional column prepared 
for that purpose in the assessment roll, setting opposite to the 
several sums set down as the valuation of real and personal es- 
tate, the respective sums assessed as taxes thereon, in dollars and 
cents, rejecting the fractions of a cent. 


Sea. 48. The said town clerk ‘shall immediately make out a 
fair copy of such assessment roll when thus completed, and de- 
liver the same to the town treasurer of his town, on or before 
the second Monday of December in each year, but in no case 
shall the assessment roll be delivered to such treasurer until he 
| shall have executed the bond and delivered the receipt required 
| in the 45th and 46th sections of this chapter. 
| SEC. 49. To each assessment roll so delivered, a warrant, un- 
der the hand'of the town clerk, shall be annexed substantially i in 
| the following form, to-wit: The Territory of Kansas to 
, town treasurer of the town of , in the county of 
| : You are hereby commanded to collect from each of the 
| persons and corporations named in the annexed assessment roll, 
| and of the owners of the real estate described therein, the taxes 
| set down in such roll opposite to their respective names, and to 
the several parcels of lands therein described; and in case any 
| person or corporation, upon whom any such sum or tax is im- 
| posed, shall refuse or neglect to pay the same, you are to leyy 
| and collect the same by distress and sale of the goods and chat- 
| tels of the person or corporation so taxed, and out of the moneys 
| so to be collected, after deducting your fees, you are first to pay 
| to the treasurer of said county, on or before the first Monday of 
| January next, the’ sum of , for Territorial taxes, you are 
| to retain and pay out, as town treasurer, the sum of , and 
| the balance of said money you are required to pay`to said treas- 
| urer, for county purposes, on or before the day above specified, 
| by which day you are further required tó make returns to said 
| treasurer of tliis warrant, with said roll annexed; together with 
| your doings thereon, as provided bylaw. Given under my hand 
| this day of, in the year 18—. ———, 
| clerk of said town. 

Seo. 50. As goon as Ef town clerk shall have delivered the 
| assessnient roll and ware rram 
| he shall made a mei iiiPoarduti of entry thereof, and chargé "to 
| such tressurer the amoulit Of the town and other local faxes, if 
| any, in a book to le ‘Kept by him for that purpose. 
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Warrant for — Suc. 51. The warrant for the collection of Territorial and 

faxes in cities, county taxes_in any city, shall, unless otherwise provided, be 

made out and signed by the clerk of such city, and annexed by 

him to the assessment rolls of the several wards therein speci- 

fied, in like manner as he is required by the charter of such city, 

to collect city taxes, and he sliall make return thereof under 

oath, with the assessment rolls of the several wards annexed, to 

the county treasurer, in the like time and in the same manner, 

as nearly as practicable, as town treasiiters are required to make 

their returns in like cases; but the affidavit to be attached to his 

return, shall conform to the duties required to be performed by 

him in the collection of taxes; and taxes for city and other 

local purposes may be collected, together with the Territorial 

and county taxes, when so ordered, by the common council of 

- such city; and if so collected, they shall be set down in one or 

more separate columns, but in all cases the tax for the support 

of ‘common schools in said city, imposed ‘by the Courity-Board 

of Supervisors, shall be levied and: collécted at the same time 

with the Territorial and county taxes, and retained by the treas- 

urer of said city, and paid over by him as required by law; and 

the warrant issued to'such treasurer, shall be so modified as to 
conform to the provisions of this section, , 


C tora Suc. 52. Every town treasurer, upon receiving the tax list 
T ra f 


on reseiving and warrant, shall proceed to collect the taxes therein named, 

the 

collect taxes. and for that purpose, shall call at least once on the person taxed, 
or at the place of his usual residence, if in the town, and shall 
demand payment of the taxes charged to him on such list, 

Town and Szoc. 58. Town orders shall be payable for taxes in the town 

aTe where issued, and shall be allowed the town treasurer on settle- 

ment of town taxes; and county orders shall be payable for 
taxes in the county where issued, and shall be allowed to such 
treasurer on his settlement of county taxes with the county treas- 
urer; but no town treasurer shall receive town orders in payment. 
for taxes to a,larger.amount than the town taxes included in his as- 
sessment roll, exclusive of all tax for school purposes, nor county 
orders to a greater amount than the county tax included therein ; E 
and he shall, in all cases, pay to the county 'treasurer the full 


> amount of Torriinrial fax in gold and silver coin. 
No- treasurer > Suc..54. No town, or county tressurer,.or either town or 
sksilreoeivean 
order for lest county ‘officer, shall either directly or indirectly purchase or re- 
amount of the ceive in exchange or in payment for taxes or otherwise, in. "any 
manner whatever, any county or town order, or any demand 


E 
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against his county or town for a claim allowed by the proper 
Board, during his term of office, for a less amount than that 
expressed on the face of such order or demand; and any such Penalty. 
person so offending shall, on conviction thereof, be fined im a, 

sum not less than twenty-five nor more than two hundred and 
us dollars. 


or specifying the amount of personal property upon which the EST 
same is paid, and shall note on his tax roll the payment thereof; 

and if any such treasurer shall wilfully return to the county mies fre. 
treasurer as unpaid, any tax which has been paid to. him, except paid any taret 
a double assessment, he shall be deemed guilty of [a] misde- Paid. 
meanor, and, on conviction thereof, shall be punished -by impris- 

onment not exceeding six months, or by fine not exceeding two 

hundred and fifty dollars, or both, in the diseretion of ‘the court. 

‘Suc. 56. In case ‘any person shall refuse or neglect to-pay the Me levy by 
tax imposed on him, the town treasurer shall levy the same by le of goods, 
distress and sale of the goods and chattels of such -person, 
wherever the same may be found within his town. . 

Suc. 57. The town treasurer shall give public notice of the Shs) give no 
time and place of sale, and of the property to be: sold, at least dyerisement- 
six days previous to the .sale, by advertisement, to be posted up 3"*&4- 
in three public places in the-town where such sale shall be made ; 
and the sale shall be at public auction in the day time, and the 
property sold shall be present; but at any time previous to the 
sale, the owner or claimant of such property may release the same 
by the payment of the taxes, intefest and charges for which 
the same is liable to. be sold. 


, Sec. 58. Whenever the, purchase money on such sale:shall not Sh ui: 
be paid af such time as the town treasurer shall require, he may chase money is 
in his discretion again expose the property for sale, or sue in his 
name of office such-purchaser, for the purchase money, and re- 
cover the same with costs and ten per cent. damages. 

‘ Seo. 59. If property so digtrained cannot be sold for want Ifthe property 


cannot besold 


of bidders, the treasurer shall return a statement of the. facts, for wantof bid- 
and the tax, if unsatisfied, shall be collected in the.same manner 


as if no levy, had been made. i a 


- Sue. 60. In-e ease any person upon whom any tax may. be as- Send uit 
sessed, shall have remoyed-out of any town, or ward;where.the Auei s jsm- 
assessment was made against him after such assessment, and be- the town, 1 the 

_ fore such tax, ouglit by law to: be collected, it shall be lawful for levy onhis 
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goodsand chat- the treasurer of such town to levy and collect such tax of the 
goods and chattels of the persons so assessed, wherever the same 
may be found within the county where such assessment was made. 

obe eburnea i SEC. 61. If the property distrained Shall be sold d more than 

the property. the amount of the tax and costa, the-surplus shall be returned to 
the owner of the property. 


[eris iie on Suc. 62. The town treasurer shall receive the tax on any part 


en fa tna. of any lot or parcel of land or on any undivided share, or inter- 

Tided lands. est therein which the person paying the tax will clearly define; 
and if the tax on the remainder of such lot or parcel of land, 
shall remain unpaid, such treasurer shall return such remainder, 
and the tax due thereon, to the county treasurer; and if the part 
on which the tax is so paid, shall be an undivided share, the per- 
son paying the same, shall state to the town treasurer the name 
of the owner of such share, that it may be excepted in case of 
sale for the tax on the remainder; for which purpose the town 
treasurer shall enter the name of such owner and a specification 
of such share in his account of arféars of taxes, and the balance 
of taxes on any such land, shall be a lien on the residue only of 
such lot or parcel of land. 


Whenland has — SEC. 63. When any town treasurer discovers that any land has 

-been.asseesed 

more than once been assessed more than once for the same year, he shall collect 

Duty of tres- only the tax justly due thereon, and shall make return of the 
balance as a double assessment, and he shall be credited therefor 
by the county treasurer, as provided i in tlie seventy-second section 


of this chapter. 

Compensation Smo. 64. Each town treasurer shall receive five per cent. on 
all sums collected and paid by him as such treasurer, until the 
aggregate shall amount to two thousand dollars, and on all sums 
collected and paid over that amount, two and a half per cent., to 
be retained out of the moneys he may so collect or receive ; and 
in case of a distress and sale by him of goods and chattels for 
the payment of any tax, he shall be entitled to collect and re- 
ceive from the same, in addition, such fees as tdristables are 
authorized to receive a levying upoh and selling goods under 
execution. 

Taxes how paid Seo. 65. The township treasurer shall retain in his „hands the 

' amount specified in his warrant to be paid into the township trea- 
sury, together with'his fees, ‘and’ skall, on or before the "day 
specified in his warrant for paying the money tlierein directed fo 
be pzid-to the county treasurer; pay to him the sum directed to 
be paid in the manner required by Yaw,.and in every case the 
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township treasurer, shall pay over the full amount of Territorial 
tax, though it may occasion a deficiency in the township taxes. 

Sec. 66. In case there shall be a deficiency of cash funds in pee 

the township treasury to pay all the. charges thereon, in any year, Surs, how paid. 
then the township treasurer shall set apart, in the order specified — 
below, a sufficient amount of such funds to pay in full each of 
such charges, so.far as such funds will extend, and he shall pay 
the same in the order and for the objects herein specified, to wit: 
1. The amount of moneys raised for common school purposes, 
and returned taxes collected for any school district. 2. The 
amount raised for the support of the poor. 9. Allmoneysraised 
for highways and bridges, and returned taxes collected for any 
road, district. 4. The amount of money raised for all other 
township purposes, shall be applied to the payment of all other 
lawful claims upon the township treasurer, in the order in which 
such claims may be presented, when there [are] funds in the 
treasury. ` 

Sec. 67. If any of the taxes mentioned in the tax list annex- core uM 
ed to his warrant, either on real or personal estate, shall remain ‘es unpaid, 
unpaid, and he shall-be unable to collect the same, he shall make 
out a statement of the taxes so remaining unpaid, distinguishing 
by setting down separately between such as are on real, and such | 
as are on personal estate, with a full and correct description of 
such real estate from his tax roll, andthe fame of the person 
taxed if therein specified, and submit the same to the county 
treasurer ; he shall also include in such statement a description of 
any land doubly assessed and the amount of tax thereon, and also 
the specification and entry required by the sixty-fifth section of 
this ‘chapter. The county treasurer shall carefully compare such 
statement, when submitted with the tax roll, to ascertain jhat it is 
correct. 


Sze. 68. The return of the township treasurer to the county Formofreturs, 
treasurer of delinquent taxes, may be made in tabular form and 
varied às facts‘ tray require, but when so made shall ‘be-as nearly 
ag convehient-efter thé following form: ` Return of IE MORE 
sürer öf tlie township of —==in the. county of -— and æ 
‘Tettitory of Karsas; containing a deseription of the lands-and 
the taxes thertoiy dnd thé valuation of personal property. ànd the 
taxes thereon (if any) assessed in said town i-the yearsde 
Which taxes remaiti’dire ‘atid unpaid, for the-years —— 
fo wit: | 


CIS 
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Names of per- | Description of A E Years for 
Bons taxed | lands and 1:3 4» | Whichtaxes | Remarks. 
statement of | £ «'| 3| aredue. 
personal B d eis 
owns [lei ls le 
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Shall makeaf- Bgo. 69. The township treasurer shall then make an affidavit 
to be annexed to such statement before the county treasurer, or 
before any officer authorized to administer oaths, that the facts 
set forth in said statement are correct; that the sums therein re- 
turned as unpaid taxes’ have not been paid, and that he has not 
upon diligent inquiry been able to discover any goods or chat- 
tels belonging to the persons charged with such unpaid taxes, 
whereon he could levy the same; which statement and affidavit 
shall be filed with the county treasurer, and heshall thereupon be 
credited by the county treasurer with the amount of taxes so re- 

“Fees for make turned as unpaid and doubly assessed, and for making sueh return 

ing return, he shall be entitled to receive one dollar, and six cents per mile 
travel fee, one way, to be allowed and paid to him by the ‘county 
treasurer on settlement. 

County trea- SEC. 70. Upon settlement as aforesaid of the amount of taxes 

dorse the bond tO be collected by the town treasurer and paid to the county 

FERAI treasurer, such county treasurer shall endorse'the bond of such 

satisfied, when. township treasurer, filed iri his office, as satisfied and paid, and the 
endorsement so made, shall operate as & full discharge of such 
township treasurer,.snd his sureties from the obligations of such 
bond, unless it shall afterwards appear that the return of such 
township treasurer was falsé, in which case such bond shall con- 
tinue in force, and such collector and his sureties shall be liable 
to be prosecuted thereon for all deficiencies, and for all damages, 
occasioned by such false return. ` 

"County trea- = SEO. Tl. Whenever any tax on personal property. shall be in- 

Warrant to), cluded im any assessment roll, and shall have been returned as 

unpeidtaxes, unpaid in whole or part by the town treasurer as required by law, 
the county-treasurer may, at any time within three years thereaf- 

* ter, issue-a warrant under his hand, directed to the sheriff of his 
county, commanding him to leyy the amount of such unpaid 
taxes together with his: fees. for collecting the same, of the goods 
and.chattels, lands and tenements of the person:to whom such 
taxes were assessed, and:to.pay the same to the county &reasurer, 

and return such warrant within sixty days from the date thereof ; 
_or said treasurer may, at any time within said three years, sue 
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for and recover such unpaid taxes in an action to be brought in 
the name of the Board.of Supervisors of his county, against such 

| person in ahy county where he may be found, and the assessment 

| roll and town treasurer’s warrant and return, or abstracts there- 

Í from certified by the county treasurer, under his seal of office, - 
shall be prima facie evidence of such tax, of its being unpaid, 
and the amount which should be recovered in such action. 

Sxo. 72. In case the town treasurer of any town shall refuse Towa hoard 
| to serve, or shall die, resign, or move out of the town, before he; treasurer, when 
| shall have entered upon or completed the duties of his office, on 
shall be disabled-from completing the same from any cause, the 
town board shall forthwith appoint a town treasurer for the re- 
| mainder of the term, who shall give like security, and be subject ! 
| to like duties and penalties, and have the same powers and coms 
| pensation, as the town treasurer in whose place he was appointed, ‘ 
and the town clerk shall forthwith give notice of such appoint- 
| ment to the county treasurer; but such appointment shall not 
| exonerate the former town treasurer or his sureties from any lia- 
| bility incurred by him or them. 


Suc. 73. If a warrant shall have been issued by the town clerk Clerk shall is- 

| prior to an appointment under the last section, the original war- Person soap- 

| rant and the tax list, if the same can be obtained, shall be deliv- 

| ered to the town treasurer so appointed, and-shall be considered * 
| as giving him the same powers as if originally issued to himself ; 

| but if such warrant and tax list cannot be obtained, a new one 

| shall be made out by the.town clerk, which shall be directed to Puty ofthoap- 
| the town treasurer so appointed, upon which-he shall collect only Pointee. 

| the balance of: taxes remaining unpaid; and shall be responsible 

only for the same upon any such appointment. The town board, 

| if they think it necessary, may by writing under their hands, en- 

| dorsed upon the assessment roll, extend the time limited for the 

| collection of taxes for a period not exceeding thirty days. 


Sxc. T4. In case the town treasurer shall neglect or refuse to Ices toma 
| file his bond, and deliver a-receipt for the same to the town clerk #2 bond #0, 
| by the first Monday of.December of.the year in which he is ap- 

| pointed, the town clerk shall deliver to the sheriff of the county 

the original warrant and tax list, if the same can be obtained, and 

| if not then the.same shall be made out. anew, and signed; and asm 
| delivered by him te-such sheriff, to be exeented by himself or-his ccce 
deputy, who shall execute to the county treasurer a like. bond:ag 

is requited-of. the town treasurer, and'shall make like collections 

| and.returns, and shall be entitled to the same compensation, and 
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be responsible to the same extent as the town treasurer appointed 
by town boards on all taxes so handed over to him for collection, 
and for the purpose of collecting the same, shall be yested with 
all the powers conferred upon town treasurers. 

fa per Saa, 75. If any town treasurer shall refuse or neglect to pay 

Proceedings. o the several officers in his town, or their order, or to the county 
treasurer, the sums 1n his hands required by law to be paid to 
them respectively, or either of them, or their order; or if he shall 

neglect or refuse to aecount for the moneys required to be collect- 
ed and paid by him to them, or either of them, as provided by 
law, the county treasurer shall issue a warrant, under his hand, 
directed to the sheriff of the county, commanding him to levy 

“guch sum as remains unpaid or unaccounted for, together with 
‘his fees for collecting the same, and interest and damages, as 
specified in the one hundred and twenty-fourth section of this 
chapter, of the goods and chattels, lands and tenements of such 
town treasurer and his sureties, and to pay the same to the coun- 
ty treasurer, and return such warrant within sixty days from the 
date thereof ; but no-such warrant shall be issued by the county 
treasurer for the collection of moneys payable to town officers or 
their order, without proof by affidavit of the refusal or neglect of 
such town treasurer to pay the same on account therefor as pro- 
vided by law ; and nothing in this section contained shall be con- 
strued as prohibiting .a prosecution upon any town txeasurer’s 
bond in case of a breach thereof. 

Duty of sherif Sno. 76. The county treasurer, shall forthwith, deliver such 
warrant to the sheriff of the county, who shall immediately. cause 
the same to be executed, and shall make return thereof to the 
county treasurer, within the time therein specified, and pay to 
him the amount required by such warrant; and [the] sheriff 
shall be entitled to collect and receive the same fees as are al- 
lowed by law to sherifis on execution. 


County treas —— SEO. TT. So much of the moneys so collected as ai to have 
surer shalt pay 
over money 30 beenfpaid by the town treasurer to any town officer or other per- 


whom. son, shall be paid by the county treasurer to such officer or. per- 
son, and if the whole amount of moneys due from the town ‘trea- 
surer, shall not be collected on such warrant, the county treasurer 
shall first retain the amount of Territorial tax, which should have 
been collected and paid over to him by such delinquent town trea- 
surer.; he shall next pay over the amount of town and local taxes 
to the officer or person aforesaid, entitled to receive the same, 
-anil the balance, if.any, he shall retain for county purposes.. 


"Y 
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Seo. 78. If any sheriff shall neglect to, return any such war- Sherif failing 
rant, or to pay the money collected thereon, within the time lim- & ic 
ited for the return of auch warrant, or shall make’a false return x 
thereto, the county treasurer shall forthwith proceed to collect of 
him the whole sum directed to be levied by such-warrant, in the 
same manner as such sheriff might.be proceeded against for neg- 
lecting to return an execution in a civil suit. 

Sec. 79. If the county treasurer shall in such case fail to-col- Dutr o ot county 
lect such moneys, he shall forthwith cause a prosecution upon, the i 
official bond of such sheriff to be had against him and his sure- 
ties, for the sum due on such warrant, which sum when collected. 
shall be applied and paid by the county treasurer in the same 
manner as specified in the — section of this chapter. 

. Szo. 80. Any person may discharge the taxes on any parcel Taxes returned 
of land returned as aforesaid, or on any part thereof, or undivid- discharged, 
ed share therein, by paying the same with interest at twelve per 
cent. from the first day of January previous, and lawful charges, 
to the county treasurer at, any: time before they are sold for taxes, 
and shall be entitled to a receipt therefor, as MUS as if the 
taxes had been paid to the town treasurer. 

Szo. 81. On or before the second Monday of fana in each County trea- 
year, the several county treasurers Shall pay to the Territorial fo terrtornfe 
treasurer, in gold and silver coin, the amount ofr Territorial taxes 
charged to their respective counties, which moneys when-so paid, 
shall be cfedited by the Territorial treasurer to the county. so pay- 
ing the same. 


SALE OF LANDS FOR UNPAID 'TAXES AND THE CONVEYANCE AND 
REDEMPTION OF THE SAME. 

Sec. 82. All lands returned: te the county treasurer, as pro- bands subject 
vided by law upon which the" hes, interest and charges shall not NOST 
be paid-by the first day of Febraary next after the return thereof, 
shall! be subject to sale as liebéinsfier provided. ' 

Suc. 83. The county treasurer shall , immediately after the day Notico of sale 
specified inthe preceding section, make out a staterivérit? of "al minn inede. 
such lands, cofitaining a brief: description "thereof; with: àn' 8o- 
companying notice stating that so much of each tract or pajcel 
of land described in said statement, as may be necessary fox that 
purpose, will en thé second Tuesday of April next! ‘ thereafter, 
and the next sueceeding days, be sold by him at public auétion, 
atsome public place; naming thé same at-the seat of justicéof 
the county, that-he may select for the payment of the ate a 
terest..and charges thexeon ;! and if int any county o Real of 
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justice shall be established, then at such public place ‘therein as 
` he shall select. 

Snc. 84. he county treasurer shall cause such statement and 
Notice to be published in a newspaper printed in his county, if 
there be such newspaper, and if'none, then in a newspaper print- 
ed in an adjoining county, if there be such newspaper printed 
therein ; but if there be no such newspaper printed in the same 
or adjoining county, then such statement and notice'shall be pub- 
lished in some paper printed at the seat of government; which 
statement and notice shall in all cases be published once in each 
week for four successive weeks, prior to the said second Tuesday 
of April, and such treasurer shall also, at least four weeks previ- 
ous to said day, cause to be posted up copies of said statement 
and notice, in at least four public places in each county ; one of 
which copies shall be posted up in some conspicuous place in his 
office. . 

SEc. 85. Every printer who shall publish such statement and 


bushing n0- notice, shall immediately after the last publication thereof, trans- 


mit to the treasurer of the proper county an affidavit of such pub- 
lication, made by some person to whom the fact of publication 
shall be known ; and nő printer'shall be [paid] for publishing 
any such statement and notice who shall [fail] so to transmit 
such affidavit within six days after the last publication thereof. 


-Affdavitsofthe Src, 86. The county treasurer shall also make or cause to be 


posting to be 
nade.” 


made an affidavit or affidavits of the posting of such statement 
and notice as above required, which affidavits, together with the 
affidavit of publication shall be carefully preserved by him, and 
deposited as hereinafter specified. 


qguinued from Suc. 87. On the day designated in the notice of sale, the sev- 
today. eral county treasurers shall commence the sale of those lands on 


` 


which the taxes, interest and changes shall not have been. paid, 
and shall continue the same from day to day, [Sundays excepted,] 
until so much of each parcel thereof shall be sold as shall be suf- 


. ficient to pay the taxes, interest and eharges-thereon, and all 


moneys received on such sale, shal! be paid into the county trea- 
sury. 


Persons offering Sno. 88. The person at such sale, offering to pay the taxes, 


on any lan 
shall be the 
purchaser. 


interest and charges on any tract-or parcel of land for the least 
quantity: thereof, shall be the purchaser of such. quantity, which 
shall be taken. from the north side of such tract or parcel, and 
shall be bounded on the south by'à line running parallel with the 
northerly line thereof; if puch line be w singlesstraight line; oth- 
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person undér his hard and seal; forguch county, ény.such linds 
for whieh.& deed of release has beer- exéented to ha oe 
puoxidéd in the preveding,seotions «y+ 

No misnomer» SEQ, O45 When ahy- land is\offered. for: sale dori "— 


the land shal shall not be necesgary to sell the same, as the. property of any 


.c pexticularperson, and if-it should. be sold-as dhe property of any 

such persoh, Bo misnomer of the ewner-or sappesed -owner,rox 

other-thistakemespecting the ownership ofsuche landy shall ever 
vo affeeb thease, -ay mendet it voidioryoidables;. `s 5.0 3: 
County tren- ` 807405. "Phe-coünty ‘treastixer shall “give *to "each - purchaser, 
eerüüoates of" Om the-pasthent of his bids and'if the same be simile off 40 fhe 
pi ds eóun6y a eertificiito" tà" writing dated: the’ day of ithe salé; dés- 
eribing the lands purchasdd, thie-amount-paid theréforéy-ind* the 
tine When the potehmsér wil be^ entitled to a-deed t whick cer- 
- tifivateshall- be assignable; anid any petsau^s intérest’ thefeix tay 
` bestvansférred by a Written dssigninenit, ehdorsed’ upor or "tho 
ei tà tliesssme. , imestichiebighinónDshaTh-ha vé" the Sari" foro 
andefedt "as the bevignmen? Gfbordefor te. cotféyaties f 
Jande; aiid: such certificate it-adindwisdged bythe. tiasire? and 
certified by à-persom authorized io take the acknowlédinhent 4f 
deeda, ma. -hearecordedbánsthig-offipé Of the egisti ofc nid 
. thesproper- Godnbyz " Yo [Uwe det Te et wax 
Treasurer shall “HEG (^965 Jive eating? — —— the 


deposit a state- 


mentof the sale dete of isale OF fails Tor (ix Gs, deposit ii" the office d the 
clerk, dlérk. of^tlie Bodied “of Supervisors of hievounity fall = 
riis sid ‘papers, in teliri to Roh tint afi tot HS dea d 
. proverved-théreinty* also Ae cota. Parca fe 

éription of'eath trs iE Rin ptit Tandas oy ^it; speet- 
iüg ihe hime ofthe Person To Whit: sont wie ahvount «for hich 
the sanje was sold, and the name of the owner, if Enówh*'sHd 
the-Said-tredsuver: died eltrk shallleqnchi becdndl-atidli*Stabetivent$ à in 
aviiedk to he-kept.y-eachof then mea secre An ehe: 

. spectiseoffiqeli« ;. VERS ET Ry. nu vss ver E s Sol rw 
Clerk shall ad- m Sic: 08. lB he: cole ot the Bonfá i ‘of er of inh ddch tiii- 
Woredeemed Mj ER at Tenit dix! oot before tHe "ép aif GE the “tie 
property, when, Parite for rettéamtie tind? Bl 8^ afbrésard; duse “to. ‘be *pub- 
lished, in a newspaper printed in his county, if there bë stich 

newspaper, endif nowe“then-in-a reirspalper priitted iñ aln~iad- 
joining county; if dliere'be- one y but if there i no aueh newspa- 

per printed. in the santo-or an adjoining: county; then in-a news- 
paper printed at-the-seat of government, once, week fot twelye 
successive weeks, a list Of all unredeemed lands, specifying each 


L 
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| tract or lot, the name of the,person to whom assessed, if to any, 
and the amount ef taxes, charges and interest, calculated to the 
| last day of redemption due .on-each pareel, together with a notice - 
| that unless such lands he redeemed: on or before the day limited 
therefor,, specifying the same, they mil he conveyed 40 the pur- 
chager. - 7 e i r y 
2 Sao. 98. Ef no newspaper be published in such, oainty, the Shall causelict 
| clerk of the Board of Supervisors shall, at least three months 
| previous to the tithe. limited for the.rédémption of any Jands.aold ` m 
for taxes, cause to be posted, by copies of the list and" nofiee l 
| specified in the preceding section, in at least four public plates 
| imhis-county, one of which copies shall be: posted up, in some 
| conspicuous place in his office. - x 
‘Suc; 99. The owner or oceupant-of any y lands sold: for taxes; When and Row 
| or any. -other person may; at any time, within three ‘years froni redeemed. 
| thé-date of the értifidate of vale, redeem the same or ahy- part 
| thereof, or interest therein, by paying to the-clerk of the Board 
| of Supervisors of thé county where such land was sold, for the 
| use-of the purchaser, hi& heirs or ‘BESIDES y tle amount-for' which 
| such land was sold, and all subsequent charges thereon, autho- -o 
rized hyetho proyisions of this chapter, or such proportion,thereof tos 
| ag ithe. part-or, interest. redeemed shall amount 10, with interest.on — . 
| the-amoupt of purchas. -money ai the tate of twenty-five per. eent; 
| per annum from the dateof sich: certificate zbit. whenever xiny 
| land-sold for taxes shall.be redeemed. within six months afterthe 
| sale-ihereof, interest’ as aforesaid shall be paid, for six „months ; 
| Prowmded, however, that i in.all capes. amy, such person may indike 
| magner, redeem any sych lands: ‘or gny, part thereof,- or, inberegt 
| thexein,.at any time,-before.the tax deed executed. upon saeh. sale 
ig recorded, and when. ge redeemed; such deed shall } be void, . 
| Snes 100. Thé person wishing to redeem any laudsisold.for Porson wishing 
| tixes, in<addition tó the amount paid by him; as specified in the pay all charges 
| preceding- section, shall, before the game;shall be redeemed, pay 
| all other itanes,and ehámges;on the-laxd; ox thé part theresf;-or ` 
| interest therein; sought to be redeemed, imposed subsequent to 
| sugh sale, dnd. paid, by such purchaser, or his gapigns, prior-ióre- 
| demption, with.interesü thereon at twelve pox.cent. per annum; 
| Provided, xouchers or. other evidence, of. tho- payment: of. such 
| last named taxes-and charges shall haye been deposited with the 
| clekk of the Board-of Supervisors. ofthe county: where .such.land 
| is-situate; or produced to such owner, or other person seeking to 
redeem. n > , SU. N 
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Suc. 101. "Thelands of minors, or any interest tliey may have 
in lands sold for taxes; may be redeemed at any time before such 
inimor becomes of age, and during one’ year. thereafter, and the 
lands of idiots; martted wonien and insane persons, so sóld, or 
any interest they may havé-in the same, may be redeemed at-any 
time within five years after such sale, and such redemption shall 
be miade in the same manner-as provided in the last two i 
ing sections. i 

Sec. 102.. Upon the subnet of-any lands solfor sis 
payment to the clerk of the Board of Supervisors, such clerk shall 
execite to the person so redeeming, a certificate specifying there- 
in the mame of the purchaser, the land redeemed. and the amount 
of the redemption money paid, and such clerk shall enter.on.the 
sale list kept by him, the name of the person redeéming the sum 
paid therefor by him, and the time when paid, which: certifigate, 
before it shall be evidence of such redemption, shall be. presented 
to the treasurer of the same county: and, countersigned by him ; 
and he shall also make a similar entry .on the sale list kept by 
him with that above required by such clerk. 

Sze. 103. The clerk of the Board of Supervisors shall, upon 
the demand of any person, entitled to any redemption money in 
his hands, forthwith pay the same to such person, and at.the ex- 
piration of his term of otfice, shall pay-over to his Successor m 
office all-redemption moneys in his hands. ‘ 

Sxc. 104. Whenever any certificate given by the county trea- 
surer, for lands sold for taxes, shall be lost or wrongfully with- 
held from the owner, and such lands shall not have been redeemed, 
the Board of Supervisors may receive evidence of such. loss or 
wrongful detention, and on satisfactory proof of the- fact, may 
cause a deed as-aforesáid to be éxecuted to such person as may 
appear ‘to them to be the rightful owner of the land déscribed in 
such certificate; but no such deed, if wrongfully «or improperly 
granted, shall be binding on the county inrespect to any of. its 
covenants, nor shall it vest any rights, title or interest in the 
granteeor his assigns. 

Suc. 105. Tf there Be à loss or wrongful — ‘of “any 
such eertifiónte, and the land ‘therein described’ shall have been 
redéemed, any person may: exhibit fo the county treasurer evi- 
dence of sueh loss or detention, and upon liis making the same 
satisfactorily appear to such treásurer, and upon his executing 
to him a bond with sufficient security, to be approved by the 
treasurer, that such person will refund such redemption money, 


* 
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i with twelve per cent interest thereon, if any other person shall 
| thereafter show his right thereto, such treasurer shall pay such 
redemption money to the person so executing such bond. 


‘Sec. 106. If any land sold for taxes shall not be. redeemed If land is not 


redeemed,clerk 


| as aforesaid, the clerk of the Board, ef. ‘Supervisors of the {hal exeeuton 
| county where the same wag sold, shall, after the expiration of Paser 
| the time prescribed by the law for the redemption thereof, on 

| the presentation to him of the certificate of sale, execute, iu the - 
| name of his county, as clerk of the Board of Supervisors there- 
of, under his hand and seal, to the purchaser, his heirs or as- 

| signees, a deed of the land so remaining unredeémed, and shall 

| acknowledge the same, which shall vest-in the grantee an abso- 

| lute estate in fee simple in such land, ‘subject, however, to all 
unpaid taxes and charges which are a lien thereon, and to re- 

| demption, as provided i in this chapter; and such deed, duly wit- 

| nessed and acknowledged, shall be prima facie evidence of the 
regularity of all the proceedings, from the valuation of the land . 
| by the assessor, inclusive, up to the execution of the deed, aud 

| may be recorded with the like effect as other conveyances of land. 


Spo. 107. If the county treasurer shall discover, before the Ion account 


of error in as- 
| sale i as aforesaid, that.on aceount-of irregular assessments, op fesiment any 


land ought 

| for any other errar, any of said lands ought-not to be sold, he tobe told, pro- 
| shall not offer the same. for sale; and if, after any. certificate 
Í shall -have been granted upon, the sale.of the same as aforesaid, 
|the clerk of the Board of Supervisors shall discover that; for 
| any error or irregularity, the lands. sold ought not to be conveyed, 
he shall not convey the same, and the county treasurer shall, on 
| demand, refund the amount paid, therefor on such sale, and all 
subgequent taxes and charges paid thereon by the purchaser or 
ihig assigns, out of the county treasury, with interest on the 
| whole amount at the rate of seven per gent. per annum. 

| Sec: 108. If, after the conveyance of any lands sold for taxes, If after convey- 
lit shall be discovered that the sale was invalid, the county Board lands, it is die- 
[of Supervisora'sboll caus the money made therefor on the sale, wasinvalid. ` 
| and all subsequent taxes and charges paid thereon, by -the pur- 

chaser or his assigns, to be refunded, with interest, on-,the whole 

| amount at the rate of. seven per cent. per annum, upon the re- 

delivery of the deed to be cancelled; and in all such cases, of 

| [when] the county: treasaurer shall have offered to the person eñ- 

| titled thereto, his money asiaforesaid, and euch person shall re- 

| fuse £o. réceiye the money. and cancel the deed, he shall never be 

| entitled to receive any interest on the money 80 paid by him, 


ae 
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after the day of such offer and refusal; nor shall amy récovery 
ever be had against the county on thé covenant of. such déed.: 


Md teria. Sec. 109. Whenever any account of an erronéous or defective 
ousis taxed. ^ description of any lands, or any other error or defect, if süch 
lands wete justly taxable, the sanie shall have been stricken from 
the ‘assessment roll, or shall have been oinitted to be sold at any 
tax sale, or When se sold, the clerk of the Board of Board of 
_ Supervisors shall e&use such lands to be correctly described, ‘and 
‘such uncolleóéted tax to be entered and collécted upon the assess- 
ment roll of the next succeeding year, in the same manner 28 
the taxes assessed in such last named year. If such lands can- 
not be correctly deseribed, or from any. other- cause, the’ tax -so 
unpaid catmot be eollected on the Same, said Board shall raise 
said tax, or so much thereof as would have belonged tox the 
county and State revenue, upon thé proper town or, ward)”or 
otherwise correct such errof; as they shall deem equitable. 


{fans town tax Sec. 110. If any portion of the uncollected taxes mentioned 


gounty treasury j in the preceding’ section, Shall be collected. and paid’ into the 
by town treas county treasury, Which bélong to any towh or te any school or 
road district in any'town, such ‘taxes shall be drawn by the treas- 
.  wrer of the town in Which they belong, and paid over by. such 
. > treasurer, as the law requires. And the amount. of every such 
tax, belonging to ariy town; school or road district, hall be: as- 
certained from the record of -taxes in the town for ue Tees in 
which such uncollected taxes were assessed: — 


If D se Sro. fll. If any person, within two years after the payment 


Beet of any tax by him, can satisfactorily show to the county Board 
NOM. of Supervisors that the same was improperly assessed, or was 
paid by mistake when it was not legally chargeable, he said 
Board shalf order the sain to be repaid by the county treasurer ; 
and if the tax so refunded, or any portion one be. n ope 


_ chargeablé to any town, it shall be so charged: 


Taxesaceossod. Sec, 112. Alt taxes, assessed om any tratt dr pareet of land, 
and alf costs, cliargés and intérest thereon; shall'bé a Ver on 
such land until paid ; andali costs andexpenses which hall ac- 
crue, jointly or in the aggtegate, on’ two of more ticts-or soar 
of land, shall be apportioned in equal puto upo: the several 


tracts Or guns eg . 


xo f 2 . Y 
MISCELLANEOUS PROVISIONS.. - _ 

A peron who - Sao 119. Any person whe has a lien; by mortgage -òr other- 

any iandmay wise, upon any laúd om which the faxes haye'not-been paid, may 
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| pay Such taxes and the interest: and eharges thereon; and the ` 
| receipt of the person authorized to réeeive Such tax shall consti- - ~, 
| tute an additional lieù. on such. land, te fthe amount] theréin 
: specified and the interest théreon.; and the ampunt so paid, and, 
| interest thereon, shall be collectable with, as‘part of, and in the 
| dame manner as the amount secured by the original deed. ° 
Szo. 14. The ‘provisions of ‘this chapter rélative to toWmis, Concerning 
| shall-be construed as applying to citiés or wards whete- the same ene 
| are applicable, unless otherwise provided; but whenever a city 
| constitutes part of a town, it shall, for the purpose of raising ; 
| Territorigl, county and town puis be regarded: s as part of 
| such town. i 
| SEO. 115. The Bena of any city, DEN in the nee Powers of oity 
| of a collector of taxes, under the provisions of this chapter, 
| shall, so far;as practigable; unless otherwise provided, exercise 
| the same powers and perform.the same duties as are herein eon- 
| ferred upon and required of town treasurers ; and such city treas- 
| urer shall be subject: to the same penalties and: liabilities js are 
| herein provided for town treasurers. 
Sze. 116. All losses which may be TES by the default Losses by de- 
| of any officer of any town or city, in the dischange of the duties how discharged ! 
imposed, by this chapter, shall be chargeable upon such town or = 
| city ; and all losses that may be sustained, by the default -of any 1 
| county officer in the dischange of such duties, shall be.chaugeable 
| on such county ; and the oy -Board of Supervisors shall add ~ 
suph losses. to the. next year’s taxes of such town, ward'or county, 
as the case may be. i 

Seç. 117. When ány tax on any sate estate shall” have, been Taxes paid by 
paid by or colleeted.of any. occupant or: tenant, and [or]. any or tense puny 
| other person, by agteemént or otherwise, or to- pay. such tax or ie 
any part thereof, such occupant: or tenant. shall be entitled te 
recover, by action, the amount. whieh such person ought to have 
paid, with interest thereon at the rate of twelve. per cent.; or 
he may: retain same from: any : rent due or acne from him 
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If clerk failto Sec. 118. [119.] Whenever the clerk of the Board of Su- 
deemed lands, pervisors shall fail to advertise the list-of unrédeeméd lands sold E 
for taxes, within the time above specified therefor, the same may B 
be advertised as provided in sections ninety-seven.ànd.ninety- E 
eight of this chapter, at:amy time thereaften within. five years 
from the time ihe.same were'gold ;.and when.so advertised, such $ 
clerk shall deed the same in like manner. and with. thé same- effect 
. ` ag though they had heen advertised within. the "time a t in 
the ninety-seventh,section-of this chapter. 


Suitsforrecov- , SHO. 120. Any suit or proceeding for the recovery of lands 


sold for for ta taxes, sold for taxes, except in cases where- the -taxes~have been: paid 
menced. or the land redeemed, as provided bylaw, shall be -commeiicdd 
within three years froin the time of aida the tax deed of 
sale, and not thereafter. - | 
gown treasarer Seg. 121. Jf any town treasurer shall: fail to make settlement E 
settlement. of the-taxes included in his assésgment- roll within the tinie re- B 
quired by this chapter, the county ‘treasurer shall- charge such E 
town treasurer five per-cent: damages and twelve per eeht.-inter- B 
est per annum from the day payment should lave been made on E 
_ the balancë of ‘unpaid taxes due from him; and if any ‘town B 
treasurer shall withhold the payment of any public'moneys, col- B 
lected or received by him, aftér thd same should~be paid, and É 
shall have been demanded, he shall be lisblé to pay tén per cent. Bi 
damages. and twelve"pér cent. interest; as above specified; on Bi 
‘such such moneys, which moneys, damages and interest mày be B 
eoleeted by suit upon such town treasurer’s bond, or as provided : 
in the T5th section of this chapter. 
Persons may Seo. 122. Jf any person shall be injured by the. P réturm 
jurs byfalsere- or fraudulent act o£." amy town ‘treasurer, such person’ shall re- 
turn, when. 
cover, upon suit ‘brought on the bond of such treasurer, ef him 
and his sureties, double damages and costs of suit. -> na 


1f taxes were Seci T23. No sale of lands ‘for taxés, and no deed made in 
rior i 
any sale of , pursuance thereof, shall bë' of any validity, if the taxes for 


valid. ^^. "^" which the sanie are &old shall have been paid prior to such: sale. 
edvedipra Dro. 124, Whenever any moneys shall have been co lected. or 
dislinet par pat received by any officer, for any distingt or specific object ór pur- B 
Pe anplis: ob- pose, no portion of them shall be paid or applied to any othe E 
Hee objeci or purpose, withput die büthbrity, '" but ‘shall be kept off 
separate fünd for such speeilió object ; "wá any óffióer Teig to 

falus for m- comply with the' provisions GE this section, shail be liable’ “to à 
m fine nof exceedihg five hundred dollari or do ithprisonmeat no E 
exceeding six months. i 
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' Sga. 125. Any officer who shall wilfully neglect or refase to Penalty for off- 


cers failing to 
perform .any - of the duty imposed :upon him by ‘this chapter, perform theda- 
shall be deemed guilty. of misdemeanor, and on conviction shall chapter. 
be punished by fine ór imprisonment, the.fine not to exceed five 


hundred dollars, nor the imprisonment six months. 
- Sec. 126. Whenever any county treasurer shall fail #6 pay Penalty for 


mto the Territorial treasury any moneys in his hands, for that rer fling to 
purpose, at the time prescribed by law, he shall,-in addition 4o 

other penalties, ‘be liable to the following: If he shall so fail for 

he space of ten days, he shall forfeit to the Territory, twenty 

per cerit, on the amount withheld; and if he shall fail to ‘pay 

over such moneys-for the space of thirty days after. such speci- 

fied time; he shall forfeit his office of MESE and be deemed 

a public defaulter. 

Sze. 127. As between the grantor and grantee of any land, As between, 
when there is no express agreement as to which shall pay the Frentees o ow 
taxes that may-be sssessed. thereon; before the conveyance of pmd. 
such land iş conveyed eyen with or prior to the date of thé war- 
rant, authorizing the collection of sueh taxes, then. the grantee 
shall pay the same; but if conveyed after that. oe the grantor 
shall pay them. 


‘Sec. 128, ‘The entries made in the county treasurer’s books, premure 
the assessment rolls, and warrants thereto attached, and the lists Pooks 5s, oy- 
of lands sold for taxes, recorded by such treasurér or by the idence, 
clerk of the Board of Supervisors , Shall be prima facie evidence 


in all judicial proceedings. l 
Suc. 129. The Secretary of the Territory shall, from time to Blank assess. 


ment rolls, &e., 
time, as he may deem proper,-eause to he-brinted; blank assess- nou tute 
ment rolls, and other forms for proceedings required by this 
chapter, and shall transmit the same, together with such instruc- 
tions as he may think useful to the several clerks of the Boards 
of Supervisors in this Territory, who shall distribute the same 
to the several assessors of the towns and wards in their respec- 
tiye counties. 

Seo. 180. In addition to any fees elsewhere specifically allow- Additional fees 
ed for services to be performed under the requisitions of this 
chapter, the following shall be allowed, to wit: To the clerk of 
' the Board of. Supervisors, for every deed of land sold for taxes, 
75 cents; for-each additional parcel of land described therein, 
after the first, 5 cents; to the person taking and certifying 
the acknowledgment of the same, 25 cents; to said clerk, for a 
certificate of redemption, 25 cents; for each additional parcel 
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of land described therein, after the first, 5 cents; to the county 
treasurer, for a certificate of the sale of lands; 25 cents; for 
each additional parcel of land deséribed: therein, after the first, .5 
cents. - The clerk or-treasurer granting such deed: or- certificate 
shall include therein as many: parcels-of land bid off, owned or 


. redeemed by any person as he máy desire, and the above fees 


shall be paid by. such person. To the printer who shall publish 
any notice of sale for taxes, for each lot or tract, 25 cents, for 
all the insertions 7 to the. painter who shall publish any notiee. of 
time when redemption of lands sold for taxes will expire, for 
each lot or tract. of land, 30 cents, for all the insertions; for 
drawing affidavit of publication, 10,eents; to the person taking 
and gertifyimg the same, 10. cents. The. fees of--publication 
shall be apportioned equally upon the several parcels'of lend ad- 
verüsed, and all costs, charges and interest, imposed by the pro- 
visions of this chapter and paid. upon any lond, Shall be a lien 
thereon until paid, equally with the unpaid taxes. 


Sc. 131. That all-acts and parts of acts inconsistent with the 


provisions of this Act be, and the-same are:hereby repealed. 


Srv. 132. This Act shall take éffect and be in pev on anid 
after its passage. 

[Signed, ] J . 8.W. DBFTZLER, ‘ 

_ Speaker of House of “Represciitatives. 
.. 6. W. BABCOCK,, 

President nf. the Council, 
Approved, February 12, 1858. 

J. W. DENVER, 

Aeting. Governor. 
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CHAPTER, LXVII. 
BOARD OF EQUALIZATION.. 
AN ACT fo create a Territorial Board of Equalization. | 


Be it enacted by the Governor and Legislative Assembly 
of the Territory of Kansas : 


Section 1. There shall be, and is hereby created, a Territo- fono nal- 
rial Board of Equalization, for the. purpose of equalizing the ization. 
the amount of tax to be raised in this Territory, in each year, for 
Territorial purposes, among the respective counties of this Ter- 
ritory. 
SEC. 2. Said Board shall consist of the following officers, to Qfüeersof the 
wit: Secretary of State, the Treasurer, Auditor of the Territory, - 
who shall assemble at the Seat of Government of this Territory, 
on the first Monday in October in each year, for the purpose 
mentioned in the last preceding section of this Act. 
Seo. 3. They shall make, from the returns of the clerk of They shalt 


a - 
Supervisors from each county, an abstract of the total amount siract of prop- 
of real estate in each county, the aggregate value of the same, Persona. 
and the average value per acré of the same; also the amount of 

personal property in each county ; also, the value of all the real 

estate lying in all cities or villages im each county; the number 


of lots, and the average value per lot. 
Suc. 4. The said Board shall ascertain whether the valuation Shall aggregato 


tion 
of real estate in each county bears a just relation or proportion of real estate in 


the counties. 
to the valuation in all tke counties of the Territory, and on such 
examination they may increase or diminish the aggregate yalua- 
tion of real estate in any county so much per centum as in their 
opinion may be necessary to produce a just relation between all 
the valuations of real estate in the Territory; but in no instance 
shall they reduce the aggregate valuation of all the counties be- 
low the aggregate valuation as returned by the clerks of the sev- 
eral counties. ) 
' Sec. 5. The said Board shall apportion the amount óf Terri- Shall apportion 
e Territorial 
torial tax, required by law to be raised in the Territory, among tax. 
the several eóirties therein, in proportion to the valuation of the 
taxable property therein, fór the year, as equalized by the said 
Board. E 
Szo. 6. The Secretary of Síhte of the Territory shall, imme- Secretary of 


diately after such apportionments, make out two ccitificates of soni certi d 


eates of thesev- 
the several amounts ascertained to be assessed upon the taxable eral amountsto 
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the different — property of each county, for Territorial purposes, and attest the 
same under his hand and seal of the Territory, one of which he 
shall deliver to the Territorial Treasürer, and shall cause the other 
to be transmitted immediately to the clerks of the Boards of Su- 
pervisors of the several counties of the Territory, and the Terri- 
torial Treasurer shall charge the amount of Territorial taxes in 
each certificate to the proper county. 
Sec. 7, This Act to take effect from arid after its passage. 
(Signed, ] : G. W. DEITZLER, 
Speaker of Housé of Representatives. 
C. W. BABCOCK, 
d President of the Council. 
Approved February 12, 1868. > 
J. W. DENVER, 
Acting Governor. 
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CHAPTER LXVIII. 


EXTENSION OF TIME FOR COLLECTION IN DONI- 
PHAN COUNTY. 


AN ACT Extending the Time to SauvzL V. J AMEEON, Sheriff of Doniphan Comi- 
ty, to collect Taxes due in said County. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas: 
me Exil SEotron 1. That the time be and is hereby extended to Samuel 
June 1858. — V. J ameson, Sheriff of Doniphan eounty, for the collection of 
taxes in said county, [to] the first day of June, A.D. 1858, and 
to pay over said money and make settlement in accordance with 
the laws now in force, regulating the collection of Taxes; Pro- 
vided, nothing in this Act shall be so construed as to release 
said sheriff or his sureties from any liability incurred under any 
law now in force, regulating the collection of revenues. 
This Act to take effect and be in force from and after its 


passage. 
[ Signed, ] G. W. DEITZLER, 
Speaker of 4 House of Representatives. 
C. W. BABOOCK, : 


President of the Council. 
Approved February 11, 1858. 
J. W. DENVER, 


Acting Governor. 
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CHAPTER LXIX. T. 


EXTENSION OF TIME FOR OOLLEOTION IN LINN 
: COUNTY. f 


AN ACT Extonding Time to Joy H. Tate, late Sheriff of the Gounty of Linn, 
forthe Collection of Taxes in said County. ` 


Be it enacted by the Governor and Legislative Assembly of 

the. Territory of Kansas: . 

Suérron 1. "That the time be and is hereby extended to Jolin Time extended 
H. Tate, late Sheriff of the County of Linn, for the collection NE of 
and paying over of all taxes due said eounty, until the first day 
of July, A.D. 1858, and to make settlement agreeable to the 
provisions of the statute regulating the collection and paying 
over of taxes ; Provided, nothing in this Act shall be so con- 
strued as to release said sheriff or his sureties from any liability 
incurred under any law now in force, regulating the collection 
of revenues. 

This Act to take effect - be in force from and after its 
passage. 

[Signed,] i G. W. DEITZLER, 

Speaker of House of Representatives. 
©. W. BABCOCK, * 
President of the Council. 
Approved February 2, 1858. 
J. W. DENVER, 


«Acting Governor. 
N 


CHAPTER LXX. 


i OUNTY TREASURER. 


AN ACT Establishing the Office of Ponny Treasurer and Pr sescritang the Duties 
thereof. 
Be it enacted by the Governor and Tiei Assembly of 
the Territory of Kansas: 
SECTION 1. That there shall be elected, on the second "Tues- When elected. 
day 1n October, 1858, and biennially thereafter, by the qualified 
electors in each organized county in this Territory, one county 
treasurer for such county, who shall hold his office for two years Term of office. 
from the first Monday of June next succeeding his election, and 
until his successor shall be elected and qualified. 
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Te give bond, 


Conditions. 


‘When office 
considered vya- 
cant, 


Shall keep 
office at seat o 
justice, 


His duty. 


"Preasurer shall 
receipt for all 
moneys re- 
ceived by him. 


All books, cd 
counts, vou 

ers and Toners: 
in the treasury, 
at all times 
subject to in- 
spection of the 
county com- 
missioners. 
Shall endorse 
on 2 eu 
paid, redeemed, 
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SEO. 2, That each county treasurer, previous to entering on 
the duties of his office, shall give‘ bond, with four or more free- 
hold securities, to the acceptance of the county commissioners; 
and in such sum as said commissioners shall direct, payable to 
the Territory of Kansas, and conditioned for the paying over ac- 
cording to law, all moneys which shall come into his hands for 
Territorial, county, township, or ‘other purposes, and shall also 
take and subscribe an oath ox affirmation, to be endorsed on said 
bond, that he will faithfully discharge aH the duties of his office ; 
and the said bond, so endorsed, shall be deposited with the 
auditor of the county, and be by him.carefully preserved, - 

Sec. 3, That if any person, elected to the office of county 
treasurer, shall not. give bond and take the oath of affirmation,. 
as required in the preceding section, on or before the first Mon- 
day in June next after his en his office shall be considered 
vacant. 

Seo. 4. That vidi county treasurer shall keep his office at the 
seat of justice for his county, and shall keep a fair and accurate 
account of all moneys by him received, showing the amount there- 
of, the time when, from whom, and on what account received; 
also, of all digburseménts by him made, showing the amount 
thereof, the time when, to whom, and on what account paid; 
and he shall so arrange his. books that the amount received and 
paid on aecount of separate and distinct funds or specific appro- 
priations, shall be exhibited in separate and distinct accounts : 
Provided, That no money received for taxes, charged on the 
duplicate of the current year, shall be by the. treasurer entered 
on his account with the county, until he shall have made his 
annual settlement with the d auditor, on the first Monday 
in January. 

Src. 5. That when any money shall be paid to the county 
treasurer, (excepting such as shall be paid on account of taxes 
- charged on the duplicate, ) the treasurer shall give to the person 
paying the same, duplicate receipts thereof, one of which such 
person shall forthwith deposit with tlie county auditor, in order 
that the treasurer may be charged with the amount thereof. 

Sxo. 6. That the books, accounts and youchers of the county 
treasurer, and all moneys remaining in the treasury shall, ai all 
’ times, be subject to the inspection a and examination of the county 
commissioners. 

Seo. 7. That the county treasurer, when any order drawn on 
him as treasurer by the auditor of his county, is presented for 


Ox. 567] l TREASURER 388. 


payment, shall, if- there be money in the ‘treasury for that pur- datecfredemge: 
pose; redeem the same, and shall write. on: the face of such order | 

PRAE He fate of the Ha Ps Shall. sign Lu name 

thereto. 

S80. 8. That when ny E shall je —A fo the county Tie odes 
treasurer for payment, and the same is not paid for want of shall draw in- 
funds; he ghall annex the date of its presentment, and shall sign 
his name thereto; amd said order-shall, from thenceforth, hoar sxi 
interest, pf-six do centum per annum: ^-^. v 

' Seo. 9.. That-so soon.as there shall be. sufficient funds-in. " As sdon as 


there shall be 


treasury of the county to.redeem the orders. drawn thereon, and suficient funde 


on. which interest is accruing, the county, treasurer shall give cota 

notice in some newspaper printed;im his county, or circulating terest: oars 

therein, that he is xeady-to redeem such orders, and from fhe "*"- 

date of such notice, the interest on such orders-shall. cease. am 
SO. 10. That when the county treasurer shall redeem any He shall enter 


order on which:any interest -is due, he Shall nove on such order UR 
the amount of.intérest.iby him paid thereon, and shall enter im the principal, 
his: account the amount of Such. interest, distinot: font the interost on the 
principal.: — . e 

. Kec AL: That the county TN shall. on thefirst- Monday When he shall 
of March,. June, September and-December, in cach year, deposit de ders ra redeemed 
with the anditor,of. his county, all ovdexs of the treasury by- him tor. 
redeemed, and. take.the;&uditor's receipt, therefor. i | / 

Sec. 13. "That each-county izeasurer.may.appeint one or more Mas appoint 
deputies io assist him in the collegtionof taxes, and may take ` 
auch pond and security from the person-so-appointed, as he shall 
deem necessary for his indemnity, and shall, in all cases, be 
liable and, accountable, for the proceedings and misconduet, i in 
office of. hig deputies, . San ds f 

Sue. 19. That the county. treasurer or his’ deputy, whenever Shall give re- 
ony tax. shall be paid, s shall give to the , person paying, the same, ai 
à receipt thereof, specifying therein the land, town lot, -or other 
property, on which such tax was “assessed, according to its des- 
eriptton on tlie di lipate, or if some other sufficient manner. 

“BEC. 14. "st whet ` “any person shall , desire to pay. ‘only a When any yer 
portión ¢ of the tax, char Bed ; on any real. estate, sich person shall s portion of the. 
pay a like proportion of" all ‘the Several’ taxes charged, thereon ^ 
for Territery; d éounty, township, toad or other purposes ; and no 
person shall Be > pormitted to pay one of said taxes, without pay- 
| ing the others, except the tax for the erection, completion, or re- 
| pair of school hoyses, the collection of which shall have heen 
| enjoined. ` 
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Selomit -Gea 15. Thatáf- any-person-shall be:essoneously or improps 
onaly charged. erly-changed:on ;the-duplicate-avith anptates and: shall deposit, 
withthe county treashrer a . certificate. to that effect; signed:-by ' 
the auditor, the treasurer shall» omit to collect. such taxes; or sso 
much thereof .as.ehsll «have beet baii or improperly 
; ^ charged. bue s 

we , SEG. 16, Phat xt amy time N OE diis day cof De- 
taxes. cember next. after-such taxes-ehall become. due, the/coünty- treas- 
urer, or his. deputy, may distrain. suficient goods chattéls 
belonging: tò thé qpérson or persons charged with auth-taxésy if 
d '  feund within his eounty;to pay the-texes so remainingrdue from 
. i. Sudh persen-brspersons, and. thé: cogts:that, may. aeorue, and, shall 
Shall advettice immediately: proceed to. advertise- the samoin three public places 
saie — Ingthe towaship-where such property may be taken, stating. “the 
, time when, and-the place where such: property will be sold. ana 

^ if the-taxes for'which: such property shall:-have-been disteained, 
'  - and the.costs which shall have &eerued-thereon, shal. not.be : paid 
' before the dey appointed for such sale, which shall -not-he. Jess 
` than ten: days-after the taking. of guch property, Sugh treasurer, 
or his deputy, shall proceed to sell such property at public» ven- 
due, or as. much. thereof as will bè sufficient to pay. said taxes 

` sud the costs df-such distress anid gale... SCP Sse 


Eek for mak, Suc. ITt ÜPhat-thec treasurer shall be-allowed the-seiine fees ‘for 
sale making distress snd agle- off goods amd chattels for the payméht 
of taxes, as-may- be-allowed by-law te constables for making levy 
and- sale’ of property om execution “traveling feds toybë cor- 
puted “from -the-seat of justice of ba «danty t to the lace ef 
meking-thé-distres. — ' MEE U^ s 


Shallmskeset- "SEO. T8. ‘Phat the county irenste att "e Ai the’ fist 

MIRI e Monday of January, make settlement. with ‘the &üditor of dus 

inns county, and make return of the- delirquenéies on the tax dir 
cate; in the manner which shall be = inthe Ket prétenib- 


ing ‘the duties of couitty auditors. 
if he is charged ‘Suc. 19.-Phat if “any eourity’ Tented d on: sig seiflonient 
S an may with tlie county ‘auditor, ‘shall “stand Cha ed with: any t tax whieh 
by distress and -remains- ubpaid, did shall ‘not rebel ce ie etr in ‘such 
me séttlement,, sigh eskuor : mape collect sich Cip bis $ OW use, 
at any tiimeswiithin’ i one year after auch sett inet, "either by dis- 
tress and sale s | hereinbefixe provided, or byan anti of ‘debt i in 
his own namig, before, any justice of aep = or court having 
jurisdiction thereof. i ` 
Sro. 20. That each count reina ios, or Before the 
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H 


fifteenth day of January, pay over to the treasurer of the Terri- snail pay gyer.“ 
tory the moneys by him received for Territorial purposes, agree- to Territorial 


ably to the certificate of settlement with the auditor of his coun- When, 
ty, deducting therefrom his traveling fees, and shall take dupli- 
cate receipts for the money so paid, one of which he shall deposit 
with the auditor of the Territory. ! 
Sec. 21. That the sum of eight cents per mile shall be allowed Mileage allow- 


: : - ed in going to . 
to'each county treasurer for traveling fees, in going to and re- 82d returning 


g from seat of 
turning from the seat of government, in order to pay into the S?Yermment. 
Territorial treasury the moneys by him received for Territorial 
purposes, to be computed by the auditor of the Territory, accord- 


ing to the distance on the route most usually traveled. 


Sec. 22. That if any county treasurer shall fail to make re- Ir county treas- 


‘ : halt fail 
turn, fail to make settlement, or fail to pay over all money with to pay over and 


which he may stand charged at the time, in the manner prescribed ments WAS 
by law, it shall be the duty of the county auditor, on receiving T 
instructions for that purpose from the auditor of the Territory, or 

from the county commissioners of his county, to cause suit to be 
instituted against such treasurer and his securities, in the Pro- 

bate Court of his county, and it shall be lawful for such court, 

at the first term théreof after the commencement of such suit, if 

the process issued against such treasurer and his securities shall. - 

have been duly served and returned, to render judgment against 

them for the amount due from.such treasurer, with legal interest 

and a penalty of ten per centum thereon, from which judgment 

there shall be [no] appeal, nor shall there be any stay of execu- 

tion; and the property of such delinquent treasurer and his 
securities may be sold without appraisement to satisfy such judg- 

ment: Provided, That if the court shall be satisfied that justice Providing. 
cannot otherwise be done, they may continue such cause, but in 

no case shall they grant more than two continuances. 


Sec. 23. That whenever suit shall have been commenced county ¢om- 
missioners ma; 
against any delinquent county treasurer as aforesaid, the county remove him 
int 
commissioners of such county may, at their discretion, remove some person to 
A fill the vacancy. 
such treasurer from office, and appoint some person to fill. the 


vacancy thereby created, as hereinbefore provided. 


Sec. 94. That the sheriff or other officer, who shall collect omcer coltect- 
any money from a delinquent county treasurer, or his securities, from any dolia- 
shall, within ten days after the collection thereof, pay into the treasurer, shall 

pay over to 
county treasury such proportion thereof as shall belong to the county and Ter- 

Titorial treas- 
county or townships therein, and within thirty days after such urer. 


collection, p shall pay into the Territorial treasury thé-propor- 
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tion belonging to the Territory, retaining the same traveling fees 
as are herein allowed to county treasurers: Provided, That if 
the proportion belonging to the Territory should not exceed one 
thousand dollars, the sheriff or. other officer shall deposit the same 
with the county treasurer, and shall take triplicate receipts there- 
of, one of which he shall deposit with [the] county auditor, and 
one he shall forthwith enclose in a letter [to] the auditor of the 
Territory; and the money so deposited with the county treasurer 
and belonging to the Territory, shall be, by the county treasurer, 
paid over to the treasurer of the Territory, at such time and in 
such manner as the auditor of the Territory shall direct. 

SEC. 25. That if any sheriff or other officer, to whom an exe- 
cution against a delinquent treasurer and his securities shall be 
delivered, shall neglect or refuse to execute the same, or shall 
neglect or refuse to pay over any money collected thereon, as 
required in the preceding section, he and his securities shall be 
liable to the same penalty and shall be proceeded against in the 
game manner as is herein provided, in relation to delinquent 
treasurers. 

Sra, 26. That if any deputy treasurer shall fail to pay over 
to his principal on demand, any taxes or other money by him 
collected as deputy treasurer, the same proceedings may be had 
against him and his securities, at the instance of the treasurer, 
as are by this Act authorized against treasurers for failing to 
make payment according to law. 

&go. 27. That the county treasurer shall make sale of delin- 
quent lands and town lots in the manner which shall be pointed 
out in the Act prescribing the duties of county auditor, and shall 
do and perform all such other duties as now are, or hereafter 


may be required of them by any general or local law. 


Sec. 28. That each county treasurer shall make a full settle- 
ment with the county commissioners of his county, at their 
stated meeting in June, annually, and shall be allowed for his 
services five per centum on all money by him received and paid 
out during the preceding year, excepting that collected on the tax 
duplicate, and excepting, also, that on which some other rate of 
compensation is fixed by law, and shall be credited with the sum 
by him paid for printing such advertisements as he is required to 
publish in some newspaper, and with the sum by him paid for 

blank books and stationery necessarily used in his office: Pro- 
vided, That no per centage shall be allowed to the treasurer on 
.any money by him received from his predecessor in office, or from 
the legal representatives of such predecessor. 


P4 
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Sec. 29. That each county treasurer, on. going out of office, Stall deliver 
shall deliver to his successor in office all the public money, books, Vers moneys, 
accounts, papers and documents in his possession, and in case of ?959or. 
the death of any county treasurer, his legal representatives shall, 
in like manner, deliver up all such moneys, books, accounts, 
papers and documents as shall come into their possession. 

Sec. 30. That there. shall ‘be elected by joint ballot of the Treasurers to 
present Legislative Assembly, for each county in the Territory, te egiciature 
one treasurer, who shall hold his office until the time for the 
treasurer elected on the second Tuesday of October, A. D. 1858, 
to take his office as provided for by the first section of this Act. 

Sec. 91. That all Acts and parts of Acts conflicting with this 
Act are hereby repealed. 

This Act to take effect and be in force from and after its 
passage. , 

[ Signed, ] G. W. DEITZLER, 

Speaker of House of Representatives. 
C. W. BABCOCK, 
President of the Council. 

Approved February 12, 1858. 


J. W. DENVER, Acting Governor. 


CHAPTER LXXI. 


TOWNSHIP AND TOWNSHIP OFFICERS. 


AN ACT relating to their Election and Duties of their Office. 


Be it enacted by the Governor and Legislative Assembly of 

the Territory of Kansas: > 

Ssction 1. Each organized township shall be a body corpo- 5. township 
rate, and as such, may'sue and he sued, and may appoint all a body corpo- 
necessary agents and attorneys in that behalf, and shall have Powers of. 
power to purchase and hold real and personal estate for the pub- 
lic use of the inhabitants thereof, and to convey and dispose of 
the same, and to make all contracts that may be necessary and 
convenient for.the exercise of its corporate powers, and any or- 
ders for the sale or disposal of its corporate property, which the 
inhabitants thereof may. deem expedient. 

Src. 2. The"qualified electors df each township shall have Electors may 
. power, at any legal meeting thereof, to yote to raise! such sums vote to for e 


oney for cer- 


of money for the following purposes, as they may think nécessa- tain purposes. 


* |i 


May make or- 
ders and by- 
laws for the 
township. 
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ry: 1. For the support of common schools. 2. For the repair 
and building of roads and bridges. 3. For the support of the 
poor. 4. For defraying all proper eharges and expenses of the 
township. 5. And they may direct the institution or defence of 
suits in all controversies between townships and corporations, 
individuals or other townships, and direct such sum of money to 
be raised for prosecuting or defending such suit as they may 
deem proper. 

Sec. 3. The qualified electors of any township may, at any 
legal meeting thereof, make such orders for the management of 
-all the prudential affairs of the township as they may judge most 
conducive to the peace, welfare and good order thereof, and all 


. such orders and by-laws for determining the time and manner in 


By-laws shall 
be published. 


Such by-laws 
shall be bind- 
ing—on whom. 


Suits, &c., for 
or against the 
township— how 
conducted. 


When held. 


Officer to be 
elected. 


which cattle, horses, sheep, swine or other animals, shall be re- 
strained from going at large on highways, as they may deem 
proper; and they may annex to such orders and by-laws, suit- 
able penalties, not exceeding ten dollars for any one breach 
thereof, to be recovered before any justice of the township or 
county where the offence shall have been committed, 


Suc. 4. No by-law, made by any township, shall take effect 
before the same shall be published by posting up copies thereof 
in three of the most public places in said township; and such 
by-laws, duly made and published, shall be binding upon all per- 
sons coming within the limits of the township, as well as upon 
the inhabitants thereof, and the same shall remain in force until 
altered or repealed at some subsequent township meeting. 


SEO. 5. All suits, acts or proceedings, by or against a town- 
ship in its corporate capacity, shall be in the name of the town- 
ship; but every conveyance of land within the limits of such 
township, made in any manner for the use or benefit of its inhab- 
itants, shall have the same effect as if made to the township by 
name. Any civil action which could be prosecuted by or against 
an individual, before a justice of the peace, may be prosecuted 
by or against a township before such justice. 


OF TOWNSHIP MEETINGS. 


Sec. 6. The annual township meetings of the several town- 
Ships in this "Territory, shall be held on the fourth Monday of 
March, in each year; and at such meetings there shall [be] an 
election of the following officers; by ballot: Three supervisors, 
one of whom shall be designated on the ballots-ss chairman ; 
[one] township clerk, [one] township treasurer, four justices 


x 
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Í of the peace, four constables, one assessor; and they [there] 
| shall be elected viva voce, one overseer of highways for each 
| road district in said township. 
| Suc. 7. Every person qualified to vote at any general election, Qualification 
Í may vote at any township meeting in the township where he 
| resides. 
| Sec. 8. The annual township meeting in each township shall Annia meet: 
be held at the place where the last preceding township meeting held. 
Í was held, or at such other place in said‘ township, as shall have 
been ordered at the last preceding meeting. 
| Sec. 9. Whenever it shall become impossible or inconvenient Board of direc- 


to hold a township meeting at the place designated therefor, the journ to anpfh- 
Board of Supervisors, or a majority of them, after having as- 

| sembled at, or as near said place as practicable, and before re- x 

| ceiving any votes, may adjourn said meeting to the nearest con- 

| venient place for holding the same, and at said adjourned place, 

i forthwith proceed with the meeting; but, upon adjourning any 

township meeting, as provided herein, the Board of Inspectors 

| shall cause proclamation thereof to be made, and shall station 

| some persons at the place where such meeting was opened, to 

f notify all electors that the meeting has been adjourned, and to 

| what place. 

| | SEC. 10. Any annual or special TN meeting may be Meetings may 


journed to 


| aoned to any other day, and from time to time, for the pur- 227 other dar, 
| pose of [the] transaction of any proper business of the town- tons for ofü- 


| ship, except the election of township officers. 


| SEO, 11. The first township meeting after the organization of First meeting, 
| any township, shall be held on the thirtieth day after its where held. 

| organization, and at such meeting there shall .be an election for 

Í such officers as are by law to [be] elected at township meetings. 

SEc. 12. At the first township meeting in any township, the Atfrst: meeting 
I qualified electors present between the hours of nine and ten o'clock ohsinaaa and 
Í in the forenoon, shall choose one of their number as chairman, ih 

| one as clerk, and.two as inspectors, who shall severally take the To hesworn. 

i oath required of inspeeters and clerks of elections, and shall con- 

| duct the proceedings of such meeting as other township Brune 

Í are required by law to be conducted. 


| Sec. 13. Ifthe inhabitants óf any newly organized township, uunc A 

| shall fail to-hold;thein, first township meeting on the day specified mogting, when 
$ by the county Board of. Supervisors for holding the same, any 

f ten qualified electors of said township may«call such meeting by : 


f posting up notices thereof, at.not less than five public places in 
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said township at least ten days previous to the holding of such' 
meeting. 


Sec. 14. Special time [town] meetings may be held for the 


forwhatpur- purpose of choosing township officers to fill any vacancies that 


Clerkshall give 


notice, &c. 


Minutes of 


meeting to be - 


signed. 


Manner of con- 
ducting town- 
ship meetings. 


shall De insg 
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LEE how 
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^ 


may occur, also for the trans&ction of any other lawful business ; 


on a request being made to the clerk of the township in writing, 


signed by at least twenty electors’ of said township, specifying in 
such request the object of holding said township meeting. 

SEC. 15. Every township clerk with whom any such request 
shall be left, shall record the same, and also cause notices to be 
posted in at least five public places in said township, giving not 
less than ten nor more than twenty days notice of the time, place 
and object of said meeting. 

Szc. 16. The minutes of the proceedings of any township 
meeting shall be subscribed by the clerk and chairman, and filed’ 
in the office of said clerk. ; : 


Seo. 17. Of the manner of conducting township meetings, the 
chairman of the Supervisors in each township, and in his absence 
one of the other supervisors, shall serve as chairman of the meet- 
ing; butif no one of the supervisors is present, the electors 
present may choose one of their own number as chairman. 

SEC. 18. The supervisors of each town shall be the Board of 
Inspectors of the election at the township meeting thereof, and 
if there shall be any vacancy in said Board of Inspectors, the 
electors present may choose of their number to fill said vacancy. 


Src. 19. The township clerk shall be the clerk of township 
meetings, and shall keep faithful minutes of the proceedings and 
a correct poll list containing the names of all persons voting at 
each meeting. And he shall enter at length any order or direc- 
tion, and all rules and regulations made by the meeting; but if 
the township clerk be absent, then such as shall be appointed by 
the Board of Inspectors shall be clerk of such meeting, and the 
Board of Inspectors shall also appoint at every meeting a poll 
clerk, who shall keep a correct poll list of all’ persons voting, in 
the same manner as that kept by the township clerks. 

Suc. 20. At the opening of every township meeting, the chair- 
man thereof shall state his business to be transacted, and the order 
in which such business will be entertáitiéd; and no proposition to 
vote a tax except for tlie support-of ‘schools, relief of the poor, 
and for defraying township-expetises; skál bé acted ‘upon out of 
its order as stated by the cháiriish. ' 

Src. 21. And no proposition to'reeonsider any votes. shall be 
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entertained at any township meeting, unléss made within one hour Pfteconstiera- 
from the time such vote shall have been passed, or the -motion ">en made. 
for such reconsideration shall be sustained by a number of votes 
equal to a majority of all the names entered on the poll list, at 
such election, up to the time such motion shall be made, 
SEC. 22» The polls of the election shall be opened between the Ee UNS 
hours of nine and ten o'clock in the forenoon, and closed at five glossed. 
d o'clock in the afternoon, and the inspectors shall cause proclama- 
Í tion to be made at each opening of the polls, and at any adjourn- 
ment thereof, and proclamation in like manner at least an hour 
before the final closing of the polls, specifying the hour at which 
the polls of the election -will be closed. 
Suc. 23. If any person shall offer to vote at a township meet- Challeneeof 
ing, whose right of voting shall be challenged by any elector 
qualified to vote at such meeting, the inspectors shall declare to 
the person so offering to vote, the qualifications of an elector, and 
if such person, shall state that he is duly qualified, and the chal- 
lenge be not withdrawn, one of the inspectors shall tender to him 
the following oath or affirmation: ** You do solemnly swear, (or O24) t9 bẹ tak- 
affirm as the case may be,) that you are twenty-one years of age, °¢ tr. 
that you are a citizen of the United States, (or that you have 
lawfully declared your intention to become such, as the case may 
be,) that you have resided in this Territory (as by law 
may be provided, ) next preceding this election, and that you are 
now a resident of this township. That you have not made any 
bet or wager, or become interested in any bet or wager upon the 
result of this election, and that you have not voted at this elec- 
tion," and no person whose vote shall have been received upon 
such challenge shall be again challenged upon any question aris- 
ing at the same township meeting. 
SEO. 24. The chairman of each township meeting shall regu- SURE ot iha 
late its proceedings, and decide all questions of order arising at 
such meetings, and shall make public declaration of all votes 
passed ; he shall possess authority to enforce order and quiet at 
such meetings, and if any person shall conduct himself in a dis- 
orderly manner, and after notice from [the] chairman shall 
persist therein, the chairman may order him to withdraw from 
the meeting, and if he refuse, may order any constable or other 
person to take him into custody, until the meeting shall be ad- 
journed. In addition hereto the inspectors shall have the same 
authority to preserve order, enfórce obedience and commit for 


£ 
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disorderly conduct, as is possessed by the inspectors at a general. 
election. 


CANVASS OF VOTES. 


Votesshallbe — Suc. 25, At the close of every election the votes given by bal- 

the Inspectors. ]ot, sha]l be publiely canvassed by the inspectors, at the place 
where the meeting was held, which canvass when commienced, 
shall be continued without adjournment or intermission until the 
same shall be completed. 

Votesshallbe Sec. 26. Before the ballots are opened, they shall be counted 

compared, with and compared with the number of names of voters on the poll 

Dans. lists, and if two or more ballots shall be found folded together, 
and the inspectors shall be satisfied from the appearance, and 
from a comparison of the number of ballots with the number of 
names in the poll lists that the ballóts so folded together were 


given by the same person, they shall be rejected. l 
If ballots ex- SEC. 27. And if the ballots shall be found to exceed the whole 


Proceeding. number of names on such poll list, they shall be placed in the box 
from which they are taken, and one of the inspectors shall pub- 
licly draw out, and destroy unopened as many ballots as shall bé 
equal to such excess. The number of ballots and the number of 

` names in the poll list, agreeing or being thus made to agree, the 


Board shall then proceed to canvass and estimate the votes. 


Clerk shall |j, Dec. 28. The canvass being completed, and the result aBcer- 
tained and determined by the inspectors, the clerk shall publicly 
State to the meeting the result. 


Inspeetorsshal Sec. 29. The inspectors shall also draw up a statement in 

A T writing, setting forth in words at full length, the whole number 
of votes given for such office, the names of the persons for whom 
such votes were given, and the number of votes given for each 
person, and certify upon such statement their determination of 
the persons elected, which statement and certificate, signed by 
them and attested by the clerks, shall be filed and recorded in 
the office of the township clerk, and a duplicate of the same 
shall be forthwith sent to the Governor by the township clerk. 


Persons deolar- SEC. 30. The person having received the greatest number of 
votes .givén for any office at such election, shall be deemed 
and declared duly elected, and if two or more shall have received 
the greatest number of votes for the same office, the inspectors 
of the election shall determine the choice by lot, (which lot shall 
be drawn by the persons receiving the equal number of votes.) 
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OF TOWNSHIP OFFICERS. 


SEC. 91. No person shall be elegible to any township office, 
unless he shall be an elector of the township for which he was 
chosen at the time of his election. 


Sec. 82. Every person elected or appointed to any township 
office, within ten days after he shall have been notified of his 
electign or appointment, [shall] take and subscribe before some 
officer authorized to administer oaths, an oath to support the con- 
stitution of the United States, the Organic Act of this Terri- 
tory, and faithfully to discharge the duties of his office, (naming 
the same) to the best of his ability, and such person, before 
entering upon the duties of his office, shall cause said oath to be 
filed with the township clerk. 


SEC. 33. Within five days after the election of any officers at { 
2 township meeting, the township clerk shall transmit to each 
person elected, a notice of his election ; and if any person chosen 
or appointed to any township office of whom an oath or bond is 
required by law, shall negleet to file the same within the time 
prescribed by law, shall [such] neglect shall be deemed a refusal 
to serye in such office. 


SEC. 94. Every person elected at an annual township [election,] 
except justices of the peace, shall hold his office for one year, 
and until his successor is elected and qualified. 


OF RESIGNATIONS AND VACAN CIES. 


SEC. 95. The Board of Supervisors of any township, for suf- 
ficient cause shown them, may accept the resignation of any 
township officer, addressed to them in writing, and whenever a 
resignation shall be excepted by the supervisors, they shall en- 
dorse thereon such acceptance, and cause the same to be filed in 


the office of the township clerk. 


Sec. 86. Whenever there shall be a vacancy in any office in a 
township, except that of justice of the peace, the township 
Board of Supervisors, may make temporary appointments of 
suitable persons to fill said offices, such persons so appointed, 
shall take and file the oath of office, and give the bond required 
by law. 


NEW ORGANIZATION OF TOWNSHIPS. 


Seo. 37. When a new township shall be organized, if there 
be one or more justices residing therein, they shall be justices ` 
thereof, and shall hold their offices according to their respective 
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terms ; and only so many justices shall be chosen, as shall be 
necessary to make up the number of four in such township. 

Sec. 38. Whenever any organized county shall not be divided 
into townships, such county shall, for the purposes of township 
government, until so divided, be considered one township, and 
may elect their officers, whose powers and duties shall be the 
same as township officers in other townships, and the township 
Board of Supervisors of said county, shall be the county Board 
until said county shall be divided into townships. 


OF SUPERVISORS. 


SEC. 99. The supervisors of each township, shall have charge 
of all such affairs of the township as are not by law made the 
duty of other township officers, and they shall have power to draw 
orders on the township treasurer for the disbursements of such 
sums as may be necessary, for the purpose of defraying the in- 
cidental expenses of the township, and for all money raised by 
the township to be disbursed for any other purpose. 

Sec. 40. They shall, by virtue of their office, be the commis- 
sioners of highways, overseers of the poor, and inspectors of 
elections, and their powers and duties as such shall be regulated 
by law. 

SEC. 41. The chairman ‘of the supervisors of each township 
Shall be à member, and shall attend all sessions of the county 
Board of Supervisors, and if, from sickness or other cause, he 
Shall be unable to attend any meeting of said Board, one of the 
other supervisors shall attend in his place. 

SEC. 42. Any two township supervisors in each township, may 
in all cases constitute a quorum for the performance of any duties 
required by law, except where otherwise provided by law. 

SEC. 43. The supervisors of each township, shall, py their name 
of office, prosecute for the benetit of the township, all suits upon 
bonds and sureties given them or their predecessors in office, and 
shall also sue for and collect all penalties and forfeitures imposed 
in this chapter, in respect to which no other provision is made, 
which shall be incurred by any officer or inhabitant within the 
township, and they shall have power in like manner to prosecute 
for any trespass committed on any publie building, enclosure or 
property, belonging to the township; and shall pay all moneys 
collected under this section to the township treasurer. 


TOWN CLERK. 
Sc. 44. The township clerk of each township, shall have the 


= 
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custody of the records, béoks and papers of the township, when Tornshinelerk 
no other provision is made by law, and he shall duly file and books, papers, 
safely keep, all certificates of oaths and other papers required by sun fie all 
law to be filed in his office, and record such as are by law re- tbs če. 
quired to be recorded therein. : 


Sra. 45. He shall ` transcribe in the book of records of his Shall keep 


minutes of 
township, minutes of the proceedings of every township meeting toma ino mest- 


held therein, and he shall enter in such books any order or direc- rales and regu- 
tion, and all rates [rules] and regulatior$ made by any such : 
township meeting ; he shall also file and preserve all accounts 
audited by the township Board or allowed at a township meeting, Shall file and 
and enter a statement thereof in such book of records. sogounts. 
Sec. 46. The township clerk immediately after the election or TED UR ME 


appointment of any constable or justice of the peace, shall trans- ticesand cons 
mit to the clerk of the Probate Court of the county, the name of to olerk of Pro- 


Ben vee bate Court. 
such constable or justice. 


Sec. 4T. Each township clerk may after entering upon the Mav appoint 
duties of his office, appoint a deputy who shall take the oath of 
office and file the same with the clerk, and in case of the absence, 
sickness or other disability of the clerk, such deputy shall per- 
form the duties of such clerk, and receive the same compensation 
that the clerk would have been entitled to receive. 


Sec. 48. Copies of all papers, duly filed in the office of the Copies of pa- 
township clerk, and transcripts from the township book of records shal be c 
certified by him under the seal of the township, shall be evidence “%4 
in all courts in like manner as if the originals were. produced. 

SEC. 49. It shall be the duty of the township clerk, to post up eee 
in three of the most publie places in his township, copies of all by-laws. 
the by-laws made by such township, and he shall make an entry 
in the township records of the time when, and the places where, 


such hy-laws were posted. 


Sec. 50. The township clerk shall execute in his name of He shall exe- 
office, and under his hand and seal of the township, all convey- a ances of lands - 
ances of lands belonging to the township, whenever the same the towne. 
shall be sold in pursuance of an order of the township, and also 


to perform such other duties as may be required hy law. 


OF TREASURER. 


Sec. 51. The township treasurer shall receive, and take charge puties of trea- 
of all moneys belonging to'the township, or which are by law re- "^ 
quired to be paid into the township treasury, and shall pay over 
and account for the same upon the order of such township, or the 
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officers thereof duly authorized in that behalf made pursuant to 
law, and shall perform all such other duties as may be required 
by law. 

Sec, 52. Each township treasurer, within the time limited for 
filing his oath of office, and before entering upon the duties of his 
office, shall execute a bond to the supervisors of the township, in 
such sums and with such sureties, as the chairman of the town- 
ship supervisors shall require and approve, conditioned for the 
faithful discharge of the duties of his office, and that he will 
faithfully and truly account for, and pay over according to law, 
all money which shall come in his hands as such treasurer, and 
the said supervisor shall endorse his approval thereon, and file the 
same in the office of the township clerk. 


SEC. 53. Every township treasurer shall keep a true account 
of all moneys by him received by virtue of Ins office, and the 
manner in which the same is disbursed, in a book to be provided 
at the expense of the township for that purpose, and exhibitsuch 
account with his vouchers to the township Board, at its annual 
meeting, for adjustment, and he shall deliver all books and pro- 
perty belonging to his office, and the balance of all money in his 
hands as such treasurer, to his successor in office, on demand, 
after such successor shall have qualified according to law. 

Snc. 54. The township treasurer of each township, shall, by 
virtue of his office, be collector of taxes for his township, and 
shall perform such duties as are preseribed by law. 


CONSTABLES. 


Sec. 55. Every person elected or appointed to the office of 
constable, before he enters upon the duties of his office, and with- 
in the time preseribed by law, for filing his oath of office, shall 
execute an instrument in writing, with two or more sufficient 
sureties, ta be approved by the township elerk, which writing 
shall in substance be in the following form: .A————— B——— 
chosen ( or appointed) a constable in the township of in 


the county of , and C———— D———— and E——— 
E as his sureties, do hereby jointly and severally agree to 


pay to each and every person who may be entitled thereto, all 
such sums of money as the'said constable may become liable to 
pay, for or ón account of any moneys which may come into his 
hands by virtue of his office, and for the neglect of any official 
duty. Dated at , this —— day of , executed in 
presence of A: B————, x. 8., C— — D— ——, x. &., 


Ca. T1.] TOWNSHIP AND TOWNSHIP OFFICERS. 391 


E E » 1. &., L M. , Township Clerk. 

See. 56. The township clerk shall endorse on such instrument Clerk shalt fte 
his approval of the sureties therein named, and shall file the same copy shall 
in his office, and a copy of such instrument certified by the town- evidence, when 
ship clerk, under the seal of his township, shall be prima facie 
evidence in court, of the execution thereof by such constable and 
his sureties, and all actions against a constable or his sureties, 
upon any such instrument, shall be prosecuted within two years 
after the expiration of his term of office. 

SEC. OT. Any constable may serve any writ, process or order Powers and 
lawfully directed to him within his county, they shall be the min- oe 
isterial officers of justices of the peace, and shall serve all pro- 
cesses issuing from their courts. 


JUSTICES OF THE PEACE. 


Sec. 58. Justices of the peace, after the first election under Tern of office. 
the provisions of this chapter, shall severally hold their offices 
for two years froin and after their election and qualification, ex- 
cept when elected to fill a vacancy and when so elected shall hold 
during the unexpired portion of such term. 

See, 59. At the first township meeting in each township, there When elected. 
Shall be elected four justices of the peace, or so many as may he 
necessary to make four, if there be any in the township, one-half 
of whom shall be elected for two years, and one-half for one 
year, and shall he so designated on the ballot. 

Sec. 60. Every justice of the peace, before he enter upon the To execute 
duties of his office, and within the time limited by law, for filing 
his oath of office, shall execute an instrument in writing with two How approved 
or more sufficient sureties, to be approved by two of the supervis- 
ors, which writing shall be in substance as follows: A 
B—  —, chosen justice of the peace in the township of 
and county of „and C—— — D—— — and E 
FE , his sureties, do hereby jointly and severally agree to 
pay on demand, to each and any person wbo may be entitled 
thereto, all such sums of money, as the said justice may become 
liable to pay on aecount of any moneys which may come into his 


Form of bond, 


hands by virtue of his office. Dated at , this day i 
of A B—, h s, © D— TL. Sa 

E——— E „E. S., executed in presence of L— — 

M > Supervisor. ' ` 


Sro. 61. The approval of said bond shall be endorsed there- Clerk shall fle 
on, and the said justice shall cause the same to be filed in the 


n 


FA 


x 
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pond shall be office of the township clerk, and a copy of such instrument duly 
evidence, when certified by such clerk under the seal of the township, shall be 
prima facie evidence of the contents and execution thereof. 
Wesel — SEc. 62. Whenever a justice of the peace shall be elected to 
shall be stated fill a vacancy, it shall be so designated on the ballot. 


TOWNSHIP BOARD. 


Township Sec. 03. The supervisors of each township shall constitute a 
township Board, for the purpose of auditing all accounts, paya- 
ble by such township, and if from any cause there shall not be 

Yacancyhow three supervisors present, the vacancy shall be filled by some one 
or more justices of the peace, to be designated by such of the 
supervisors as are present. 

Meetings when — SEC. 64. The township Board shall meet annually, on the 

what purpose. Tuesday next preceeding the annual township meeting, to be held 

, in such township for the purpose of auditing and settling all 
charges against the township, and they shall state in each ac- 
count the amount allowed by them ; but no allowance shall be | 
made on any account which does not specifically state each item | 
of the same, and the nature thereof. | 

Shall examine SEC. 65. The said Board shall also at said meeting, examine | 

and audit aes. and audit the accounts of the township treasurer, andof all other | 

or township officers who are by law authorized to receive or disburse | 
any money of the township by virtue of their office. | 

Shalldraw up Sec. 66. Said Board shall draw up a report, stating in detail | 
the items of accounts audited and allowed, the nature of each ac- 
count, and the person to whom such allowance was made. Such 
report shall contain a statement of the fiscal concerns of the town- 
ship, and an estimate of the sum necessary fer the current ex- 
penses thereof, the support of the poor and other incidental 
expenses of the ensuing year. 


Report shall be SEC. GT. Such report shall be publicly read by the clerk at 

xead by the s . « 

elerk, when. the next ensuing township meeting, and the whole or any part of 
said report may be referred to a committee, whose duty it shall 


be to examine the same and report thereon to such meeting. 


l 


Accounts an- Sec. 68. The amount of any account audited and allowed by 

dited and al- : 

lowed bythe the township Board, and the amount of any account voted to be 

board, by whom . ~ ye ‘ 

paid. allowed at any township meeting, shall be paid by the township 
treasurer on the order of the Board, signed by the chairman, and 
attested by the clerk, and the clerk shall keep a correct account 
of all orders issued, with the number, date and amount of each, 


and to whom payable. 


1 


[ 
f 
| 
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Sec, 69. The township clerk shall be the clerk of the township Township clerk, 


Board, and shall keep a true record of all their proceedings, in af the board. 


his office; he shall file in his office all accounts audited by the ~ oe 


township "Board, and preserve the same for the inspection of any 


of the inhabitants of the township. 


: . i Compensation 
SEC. 70. Supervisors, assessors, and clerks of election, shall Compensation 


each be entitled to two dollars'per day, for each day actually de- 2s#essre and ' 
voted to the discharge of their duties. The township clerk shall "°"- 
be entitled to such compensation as may be allowed by the town- 
ship Board, 
SEO. 71. All acts and parts of acts heretofore passed upon the Acts repealed. 
subject of this Act, are hereby repealed. 
[ Signed, ] G. W. DEITZLER, 

Speaker of House of Representatives. 

C. W. BABCOCK, 
President of the Council. 
Approved February 12, 1858. 
J. W. DENVER, 


Acting Governor. 


CHAPTER LXXII. 


TOWN SITES. 


AN ACT to Regulate the Entries and Disposal of Town Sites. 


Be it enacted by the Governor and Legislative Assembly of 
the Territory of Kansas : 


SECTION 1. That in all cases in which any of the public land town sites, 
of the United States in Kansas Territory has been or shall here- whoa entecels 
after be selected and occupied as a town site, if the inhabitants 

of such town shall be at the time incorporated, it shall be the 

duty of the corporate authorities of such town, or if not incor- 

porated, then of the judges of the county in which such town : 
site is situate, whenever called on by any of the occupants of 

such town, and the money for the entrance of such town site 
furnished, to enter such town site under the Act of Congress en- 

titled ** An Act for the relief of the citizens of towns upon the 

fhe lands of the United States, under certain circumstances. 

Approved May 28, 1844.” 

SEC. 2. That whenever any town site has been or shall here- Lend thus en- 


tered shall be 


after be entered under the provisions of the above recited Act of tonreredto the 
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Congress, and the persons who selected or laid out such town 
site, or their assigns, have been or shall hereafter be incorporated 
“as a town company, with power to purchase and-hold the land on 
which such town is situated, it shall be the duty of the person or 
persons entering such town site, to convey the land thus entered 
to such incorporated company; and where the persons who laid 
out such town have not been incorporated, it shall be the duty of 
the person entering such town site to convey the land and lots 
embraced in such town site to the penons who laid out such 


town, or to their assigns. 


fllpersongwho Spe, 3. That all persons who select and lay out a town site, 


lect a town site ond their assigns, shall be deemed occupants of said town site 
Dantes and the lots embraced therein, within the meaning of the above 


recited Act of Congress, and deeds shall be made accordingly. 


When persons —— SEC. 4. That whenever the persons entering any town site 
entering town * 


siteconveyland ghall convey the land entered by them to any town company, or 
. totown com- 


pany Une chall to the persons who may have laid out such town site, the title 
chasers. thus conveyed shall vest in the persons who may have purchased. 
from such company, or-from the persons laying out such town 
site, as fully and to the same extent that such title would have 
vested had such town company, or the persons laying out such 


town, had title to said land at the time of the sale thereof. 


Whenentered — Sgc. 5. That when a town site is entered under the above re- 
unos, cited Act of Congress, by the corporate authorities of any incor- 


Natureof deeds porated town, deeds shall be made by the mayor or other chief 
and howmade- Officer of such town for the time being, and said deed or deeds 
shall be attested by the city clerk or register, and shall be signed 
by such mayor or other chief officer, under the corporage seal of 
said city, attested by said city clerk or register, if said city shall 
have 2 corporate seal; and if it shall have no seal, then under 
the scrawl or private seal of said mayor or other chief officer, at- 
tested by the city clerk or register, as aforesaid. When the land 
is entered by the judges of the county court, deeds shall be made 
by the presiding judge of such court, signed by him, and under 
his scrawl or private seal. In all cases, deeds shall be acknowl- 
edged. by the officer executing the same, as other.deeds for land 
-are acknowledged, and may then be recorded in the office of the 
recorder of the proper county, in like manner and with like effect 
.as other deeds for lands ; and when so acknowledged and record- 
ed, shall be deemed prima facie evidence of title in the person 
-to whom such deed is made. 

Whena person Suo. 6. That if the presiding 'offiér of.any town, or the 


OH. 723) ^ ‘tows sires? ` iet 
judges of any county court, tefuse; Gn application vf any person town site may 
interested, to enter any town site, or be an adverse claimant’ of 
any portion of shy tow sité, any person interested in'ssid town 
site-shull have the right*to-ie the tiame of such officer for all 
purposes in thé tntfy ófisuch town site. ` 

Sxo. f. That witéneyer die right. to any lot or p piece ' of land When theright 


to any lot or 
is contested, the person whose duty EX KM convey d e piece of lead 
under the provisions of this Act, shall havé hover, it shall Proceeding. 


be his duty-tó hear and“déterminé ghé Hyhts of ur respective : 
claimants, to administer oaths to witnesses, to summon and com- 
pel the attendance of the samé,and to punish, witnesses for con- 
tempt in refusing to appear or testify, in like manner as justices 
of the peace, in cases in which they-heyejutisdiction, — ` 
Suc. 8. That either party shall have the right to appeal from pay el io 
auy decision rendered sigaitst hint,as providéd in the preceding D'síniet Court- 
section, to, the District Court of the proper, distriet, by execut- 
ing bond, with “security: for the costs of such appeal, at any 
tigne;}ithin. ien-diys:of sich: decision; and such,“applicant bie 
give to the adverse party notice of such: appeal, ime writings 
lgastitwenty days before the.next teun .of.suehryeoürts pon 
term.bg;more. than. forty days after such desigion.; 1f-cnoh -term 
be-Jegs than, forty digs.ofter.snch-decision, eich.ngties shall" be 
given at-least thirty d apasbéfore the next snoeoeding termyofissaid. 
court, and puch, ease hal bé«fon trioleeissush, jermi sandess ran- 
finued;for cauge.. 0.00 sul o oup e peor E AS e 
. Sze. 9. "That on sich’ appéal being EM its shall. she the: düty. When ap m 
of dho officer to. centify' a:transeript ; at, his. puoseedities rin: ich teal crue a. 
cana; to, the Digtriet,Count,:and, to suspend, the exeention of ‘any: dfe ae Da 
deed do. the.Jand in dispute, matil, the decision af. suéh. appeal, ip 0t Pur 
made.in the Bistriot. Geart; <.. -—— o 
3, Sgct 410. That- the judge doni kally on applivation-of the- Whentheiudge 
Panties laying out gueh town site, convey :to trustees. appointed: land entered i 
by them fox thab purpose; the entire, pigce or apaacelyefxla nd: sor 
ontencdby them, £o, be goneyod by-said tiusteez«na the parson 
laying out such town site shall direst, :; Eonsevery amelrdopd; the, Fees of judg 
judgp-shiall\roceive the sum,ofcten dollars, andar hig segviegmin "ite na 
entering such town site, the. saison ri aeg dog 
sipally. employadoin making ‘such enipe eee enm 


‘ Bae. Ah: Dipti fang ‘Officer ‘refuseys edm ds iot jaiai If officer refuse : 


to execute deed 


any doulas re mike budia  Aebsthe gartjscntitlod totke fand- he jed by man 
may compel cenis of e-mails thie. dam . 
District Peut ot the proper district. — wow 

2 ; ; 


——— 
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This Act ito raid effect and be in bue: -drem .and after t3, 


passage, 6 s ‘s EON 
[Signed] .. .. G W. DEMZLER, X 
a d Speaker of House ‘of Representatives 
_C,- W. XBABCOCK; z 

st President. of ihe. ee: a 

Saa February 19,1858. . .. Ame dE LE a 
e Picasa ld = a ee So 
» OS dating Governor... T = S 
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ANC AGE Gue Trusts and Powers. 


Be at enacted by . the Governor and. Legislative sissembly. of: 
the Perritory of ,Jaansas: — - ii 


Trustscon- ^ SECTION $. That no trust -concerning lands, except sich as: 
SERA Sod may:arise by implieation-'of. law; shall "be -crentéd;: unless "1n' 
didis writingy-sighed-by the party creating the-same, òr by us attore 
ney thereto, lawfolly-authórized in writing ` 
No such trust — Sigo? 2; That-no such trust, whether implied òr eréated, shall: 
itle. defeat the title of the purchaser for a vanile constüerátiem, and 
without hotíce-of the trust; + - pu 
Rebord of of such Soc 3+ Phat thé record sf such trust; in^ the proper ‘county,’ 
denied notice shall ibe deemed actünl notice therbof to- every person oe.) 
under a conveyance-made or lien created; after sucli recordings ” 
No personin- Kec. 4. That no person, beneficially interested"in a` trust for 


dispose oi sneh the. reċëipt of the rents and profits of lmids, can -disposé of stich 
interest, unless the right to make disposition thereof is conferred: 
by the instrument ¢reating such trust; but the interest of every" 
person for-whose benefit a trust for. the payment of a suni"ih 
gross.is treated, i&-sssipnable, "^ ^. *  -# 7 5 8 wald 

Salesineon- —43EC. Ov.'Bhat-every. sale, conveyance, or eas ‘ach of a ipie 

travention of a 

trust void. — jm contravention of a trust,isliall be void, HEC M : 

Whenconver- — SEG. 6. That when a eotiveyanee for e udis sonstdeviatite 
is made te, one-person, andthe: consideration’ therefor paid.-by 
another, ng usever sugivshal-result in-favor of the latfery. but 
the title shall mest in the Perene, = to the dies of the 
next two sections. x "9s 


^ i 
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< Sec.. 7. That every such conveyance shall be presumed fraud- ibo dd 
ulent, a8 ‘against the creditors of the person paying the consider- fraudulent. 
ation therefor: and where a fraudulent:intent-is not disproved, When fraudu- . 


f lent intent = 


a trist shallin all easeg-result in fayor.of prior creditors, to the fie env: eg 


extent of their just demands, and .also isi favor of sübsequent prior obedivorsa 
creditors, if there be sufficient evidence, of: fraudulent intent::  - | 
Suc. 8. That thé provisions of.the.section next beforethe last V hen the gro 


shall not extend to eases where.the-alienee shall have. taker ‘an MEORU fo shea: 
abgelyte conveyance in. his own name, withoutthe consent ofthe 322e in hirown 
person with whose money the consideration. wag paid ; er where 
such alenee, in violation.of some trust,.shalt have furchased the. l 
land with moneys not his own ; or where it shall be made to.ap- ` ; 
pear that, by agreement, and without. any fraudulent intent, the . 
party to whom. the conyeyence was made, : or in wliom- the title 
shall yest, was, io hold the land, or..gome.interest therein, im — ^ 
trust for ; the. party: paging the purchase- money, or .some pout 
thereof, > : “7, ta ae 

Suc. 9. That no om who. shall, in- iid faith, pay money: Parties paying 
to, a. trustee, authorized toireceive:the same, shall, be responsible trastae Bol re- 
for the proper application of such money, mor shal] any right or beset T 
title, derived by him from such trustee, 1n consideration o! such "po ER 
payment, be, called in (question, in consequence of misapplication not to invali 
by the. trustees of suph money. — .; 
Sro. 10. Thatupoir the death of a sole or surviving trustee When court, 
of an express tmist, the same-ghallwest in the court renee juris- 5"ecessor. 
diction thereof, and such court shalt- fortharith -appoit.a suc- 
cessor, in whom the trust shall vest. e & 
Sec. ll. That upon petition .of.any.trustee of am express Com tonah ao 
trust, a court having jurisdiction may accept his resignation and *in*- 
discharge him from the trust, upon such terms as the rights of 
the persons interested in the execution of the trust may require. X 


Seç. 12. That trustees having yiolated,o or attempted to violate When trustees p" 


` 
* 


may be remov- 
any express trust, or becoming insolvent, or of whose solvency, *** 


or that of their sureties, there is reasonable doubt, or for other 2 
cause, in the discretion of a court haying jurisdiction, may, on 

petition of ary petson in ùterèstèd, Áfter hefting, be removed by 

such court; and all vacancies ‘in express trusteeships, ma. “þe 
filled by $uch tourt.. ^ . t ` 

Suc. 13. That p gonveyance or deyise pf lands, to" a trustee, Sen eiue 


is void aa to ^ 
whose title is nominal only, and who has po pewer, of. digpos. ition Husten and 

or management of such, lands, is void as to the trustee, and beneficiary. f 
shall be deémed a dirett. '€ conveyance " er. devise to the berie- ‘ 


ficiary. à 


Bex. OC 


= 
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Src. 14. That s grantor of lands, reserving'an absolute power 

tite tebe: of revocation, shall be deemed'an absolute owner, a8 ee 

JwwieEraoton creditors and purchasers. — . 

Exerviowofan — Suo. 15. "Phat so" disposition by*virtue«of- a power ‘shall be 

Pomot void on the ground that it is-more extensive than was authorized 

gone i suy ihe power; but every estate of trust so created, so far ss em- 
braced by the terms ofthe power, shall bo valid. 

Women’s Suo. 16. That a general and beneficial power may be given to 

` a married: woman to dispose of or devise, without the concurrence 

of her husband, lands conveyed or devised to:her in'fee. — ^ 

Trusts irrovoc- , Spo. 17. That every power, beneficial or. m trust, shall be 


aade irrevocable, ‘unless ‘an authority to revoke’ it is reserved’ in = 
instrument creating tlie same. 
Ot powers ta ms 18: That where a power to'seH lands shall be given to 
mortgages tho grantee, in any mortgage or other conveyance intended to 
secure the payment of money; the power: shall be. deemed a part 
of the security, and shall vest in any person who shall become 
entitled to. the money so secured £o be paid, y 
to aperia pow, >See. 19. That-the provisions-of this Act relütive-to powers 
ere of attorney shall not extend to a simple power of attorney to convey lands, 
othak: im-the name and for the benefit of-the owner. 
[Signed;] ; G. W: DEELZLER, 
Speaker of : Howse of Representative. 
|o €. W. BABCOOK; 
. -Festoni af the Council. 
poe February-6, 1898. ' 
J. W. DENVER, 


UM Governor 


CHAPTER LXXIV. 


TRUSTE ES. ‘ 


i 


AN ACT to Enable Trustees to Receive, Lui and Donations, gud ‘Convey the 
' game for the Use of Schools, Churches, Religions Societies Maonic and Odd 

' Fellow Lodges; Sohasind Daughters of Pet perarics: and for th the: Construction 
of Cemeteries, Houses of Worship, or other Buildings therein nientioned. A 


Be it enacted by the Governor qnd Legislative Asseinbly f 
the Territori if Künshs t 


Namesof _ _SxorroN 1. "That any persons, congregations, gociet b > church, 
tens. or any Lodge of Free Masons, or Odd Fallows, whether chaptér, 


U 


| 
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encampment or suberdinate, and any Temple, or Division of tho 

Sons or. Daughters of Temperance, and any other volunteer as- 

sociation for religious, educational, scientific-or benevolent pur- 

poses, may take, by purchase, grant, or devise, lots or tracts of esf siege 
land not exceeding one hundred and sixty acres, upon which: to otherwise, ots 
erect buildings for religious worship, or for such other purposes 

as will best attain the objects of said several organizations; and 

for that purpose may elect not less than three nor more than five May elect trus- 
trustees, who shall possess the poren, and perform the duties 

herein named. 

Suc, 2. That the word society, in this Act, shall be deemed Pefnition of 
to include churches, associations, congregations, lodges, divis- ' 
ions, and all other orders enumerated in the. preceding section. 

Sro. 3. "That notice of election for trusteós shall be given at Notice shall be 
least ten days previous thereto, by publication-in a newspaper of tlonof trustees. 
the county, if any; otherwise, by posting such notice in three 
publie places in the proper township, one of which ‘shall be at 
the place of the proposed election. Such notice shall state the 
time, place and object of such election; and the same shall be 
held at the usual place of worship or Me of such society, if 
any there be. 

Src. 4. That such society, at the first sod every subgequent Shil appoint a 
election, shall appoint a elerk thereef, who shall take, count and Duty of clerk. 
make a poll list of the votes given for trustees; and within ten - 
days. thereafter, shall deposit-in the recorder’s office of the county 
where the real estate. granted ig situate, a certificate, setting forth 
the notice of such election, the time and place where the same 
was held, the name of the society, and persons elected as trustees 
thereof; and the recorder: of sach. county. shall record: the ‘same 
among the records.of.deeds in his office. — . 

SEC. 9. That as-letween such aoeiety, the trustees thereof, pr coeaacates 
and all persons. claiming'under them; and any person granting = stenting ral 
real estate thereto, and-ull.persons claiming under him, such cer- 
tificate shall be conclusive evidence of the matters and things 
therein recited ; and-as-between such.society, the trustees there- 
of, and.all persons claiming under them, and all other persons, 
it shall be presumptive evidence of all such matters: 

Sec. 6.- That auch trustees shall sseverally hold their -offices Trustees shall 
until their successors ere duly chosen, actording to the rules -of fees untilwhen 
sanh society; and any society, by a majority: vote, at meeting Sosiety may re- 
of two-thirds of the resident. members thereof, notice being as 
aforesaid, may remove such trustees, and elect others in their 


stead. 


n 
i 
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May establish — “Suc. T. That such society, or the trustees thereof, when or- 
ganized for that purpose, may establish all necessary by Bee to 
earry eut the object of its organization. 

crapparntnent d . SEG. 8. That any. society may select or appoint trustees ac- 

of trustees. — oording to its common uságe or custom, if they desire it; but a 
certificate of such selection or appointment, and the:record of 
the same, as in case of their election; shall not be dispensed with. 

Such trustees SEC. 9. That such trustees shall be deemed a body politic and 


hall be a body : 
corporate, corporate, under such name and.style as the society may elect, 


Powers. | and by that name shall have power to contract, sue, 'bé contract- 
. > ed with and sued, with like b as other persons or corpora- 

tions. a 
pues HO. I0. ‘That such society may, at any meeting, by giving 
name. ten days notice of thé time and purpose thereof,: change their 


^ 


corporate name 5 but the name chosen by such society shall not 

be assumed, until a record has first:been made of the fact im the 

recorder's office’of the proper county.” Such change shall not 

effect the nights or liabilities of the seeléty, or oi other pem 

or parties. - 

Trusteesshall — SEC. 11. That the — chosen as herein provided, dier 

Snocoflands’ record of their election or appointment is made in the recorder’s 

and hold same, k ; à 

office of the proper county, shall have power and authority as 

Buch trustees; to receive conveyances of lands, whether the same 
be by purchase; gift,-or otherwise, snd to hold the same-to their 
successors a8 such trustées in perpétuity, for the sole and exclu- 
sive benefit:of such society, and for the uses- declared in such 
conveyance or grant. 

May possess . SEC. 12. That such trustees and their sudcessors ir office may 

erty for use of algo acquire and possess, for the use of any such society, per- 
sonal property, not exceeding im value the sum of five thousand 
dollars ; and may appropriate the same, and the income or inter- 
est thereof, and all other funds-and incomes m their h&nds, as 
such trustees, for the purposes designated: by such: pue nót 
mconsistent with the trust. 

May sell, Ioan © Be. 13. Bhat such trustees, to more effectually ‘earry out 


or otherwise 


dispose of their the objects oftheir trust, may sell, loan or^etherwise: dispose óf 

erty. their corporate: property; and any ‘conveyancé~ thereof by such 
trustees, o a majority of them: in behalf- of' such: society, sHall' 
vest ih the'purehaser of the same ull right, title and itterest 
thereto. But the provisions of tliis section shall not be construed 
to. effect any gift, bequest or devise to such society, or to trastees 
for its use, nor to defeat-the intentions of the grantor, oo or 
testator. f 
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Sec. 14. That when any society within the meaning of this bog p feng 


Act, shall have been dissolved from any ‘cause, a majority of been dissolved, 
persons interested therein may revive the same within five years Vived: how. ' 
after such dissolution, by electing a new board of trustees, and 
making record of such election in the recorder’s office ofthe . 
proper county, as hereinafter provided. a E 

Sec. 15. That the provisions of this Act shall extend to every Ti Ins T shall 


d to every 
Boviety, educational or religious, which, previous to its passage, soviet, educa- 


had acquired land fór the purpose of erecting a house of worship fous, which 
or other appropriate building, not exceeding five acres, upon con- Passage had | 
dition that the consent of two-thirds Of the persons interésted ‘in & sions. 
such land be first obtained, and the trustees be elected and certi- 
fied pand such other proceedings had, as hefeinbeforé directed for 
the election of trustees. É 

SEO. 16. That the officers of any society, by whatever name The officers of 

any society may 

such officers may be designated, electéd in the manner preseribed act as trustees, 
in this Act, or according to the rules of any such society, church " 
or order, may, whenever the laws or usages of the same reiuire 

t, perform the dutiés of trustees, and in their proper name- and 
side, shall possess -all the powers and be subject to the same 
liabilities as trustees; and the éertificate of the election shall be 
recorded in the recorder’s office of the i propor county, as in the -~ 
case of Trustees. 

Sec. 17. That all the provisions of this À áte Te ex- Of cemeteries. 
tended, so far as the same maybe applieable; to any individuals 
who may unite themselves together for the purpose of receiving 
donations of land, or purchasing the same for cemeteries. 


SEC. 18. That when ‘such donations. er purchases shall be Same subject. 
made to or by any such individuals, and a certificate thereof or 
conveyance therefor, together with the'articles of association by 
which such individuals haye become united for such purpose, 
shall be filed in the office of the recorder of the proper county, 

and by him recorded, such individuals shall enjoy all the priv- . 
ileges necessary for the preservation and protection of such cem- 
etery,-in the [same] manner as if such indiyiddals were regu- 
larly incorporated by law; and. such cemetery shall forever re- 
main a burial place for the dead. se 


- 'Sge. 19x That all lands: edtiveyed to the Board of (nes Land conveyed 


to county com- 


Commissioners, «by deed duly récorded} for the purpose: of. a missioners for 


cemeteries 


public -or private cemetery, shall be held by sueli Board forevér *hslli Pe held by 
iñ-trust for such purpose. . trust, 


go. 20. That‘in all casea-where "a donor or TE of any Soome comes 
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into lo inter- 
ments han 


made 

said lots, and 
not ont of 
them. 


The donc orofa 
private bursin 
found shall 8 
v6 exclusive 
rt ei ght of admit, 
corpses for 
asa, 


Clerk of each 
al 


county tribun 
shall provide 
messures. 
Size of meas- 
ures. - 


WEIGHTS AND MEASURES. » [On. 15. 


public burying ground shall lay the same off into, lots, plainly 
designated by corner stones or posts, and record a plat thereof 
in the revorder’s office, then pexsons inéerring in said: burying 
place, shall bury within the Zożs so designated, and not out of 
them. - 

Sec. 21. That the donor of,a private burying ground, his 
heirs and assigns forever, shall hate the exclusive right of ad- 
mitting corpses for interment, and shall direct where the same 
shall be buried; and may grant any right of burial in such 
ground as shall not interfere with the graves already there, or 
the rights of persons who have buried their dead in such ground, 

Sec. 22. That no burying ground specified in this Act shall 
pass or beheld contrary to the intent or meaning of this section, 
by virtue of any subsequent devise, purchase, descent or convey- 
ance of the donor. 

SEC. 23. That all laws in conflict with the provisions of this 
Act. are hereby repealed, and this Act to be in force from rand 
after its passage. * 

[Signed,] . G. W. DEITZLER, 

Speaker. of House of Representatives, 

C. W. BABCOCK, | 
President of the Council. . 
“Approved February 6, 1858. 

J. W. DENVER, 

sleting Governor, 


? 


CHAPTER LXXV. 
WEIGHTS AND MEASURES. 
AN ACT Regulating Weights and Measirres. 


Be it enacted by the Governor-and Legislative Assembly of 
the Territory of Kdnsas: 

Sxction t. That the elerk of each-tribunal transacting county 
business shall provide; at the-expense of the coünty; one measure 
of one foot or twelve inches, English miesBure; one measure of 
three feet or thifty-six inches, English measure, -denominated 
one yard; one half bushel. measure, which shall contain one 
thousand seventy ‘ive and one-fifth cubie. inches, denominated 
dry measure; one gallon measure, which-shall contain two -hun- 
dred and thirty-one cubic inches; and one half. gallon messure, 


1 t 
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which shall contain one^hünüred'and fifteen and one-half cubic 

inches; also, one set of weights, called avoirdupois weights ; Shall also pro- 
and one seal, with initials of the county inscribed thereon, which weights. 
measures, weights, and seals shall he kept by the clerk of the 

tribunal aforesaid. 

Sec. 2. That so much Dedi] as the weights and measures are When weights 
provided, the said clerk shall cause notice thereof to be given at sre Tahal give 
the’ court-house door for two months, and any person who shall Ro Poa forsell- 
knowingly keep any measure or weight, and buy and sell. any in ang Dy NOE 
commodity whatsoever, by such weights or measures as shall not not corres ones 
correspond with the weights and measures deposited in the clerk’s i elerk'soflice. 
office, shall for every such [offence,] forfeit and pay to the party 
injured, ten ‘dollars, to bé recovered by action of debt, before any — 


justice of the peace, of the county. 


Sec. 3. "That the clerks aforesaid shall, with the seal afore- Clerk shall seal 


said, seal all weights and measures presented to them for that oe 


purpose, correspondfing] with the county standard. 
Szo. 4. That the hundred weight shall consist of one hundred 
pounds, ‘avoirdupois, and twenty such hundred shall constitute 
a ton. 
"Ric. 5. That whenever wheat, rye, or Indian corn shall be Aggregate — - 


weight to 
sold by the bushel, and no special agreement as to- ihe measure- Wheat, rie, &o. 


er bushe 

mént or weight thereof shall be miade by the parties, the bushél - 
shall consist of sixty pounds of wheat, aid fifty-six pounds of 
t¥é, ahd fiffy-six pounds of Tüdian éorh, añt fifty pounds of 
buckwheat, and forty-eight-pouhds of barley, and oats thirty-five 
pounds, and Héahs sixty pounds, and’ clover seed sixty pounds, 
and potatoes Sixty pounds, and flax seed fifty-six pounds, onions 
fifty-seven pounds, salt fifty potrids, castor beans forty-six pounds, 
„hemp seed forty-four pounds, Timothy seed forty-five pouiids, 
ox bran twenty pounds, dried peaches thirty“thrée poutids, dried 
apples twenty-four pounds, stone coal -seventy pounds. 

This Act to take effect and be in force from and after its 


passage. 
[Signed, ] : G. W..DBITZLER,' 
Speaker of House of Representatives. 
C. W. BABOOCK, 
| President of the Council. 
Approved February 12, 1858: 
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SESSION AT LAWRENCE—RESOLUTION. [Cmk.76—77. 
CHAPTER LXXVI. 


-SESSION AT LAWRENCE. 


Preamble and Joint Resolution in regard: to holding the remainder of the Sesion 
at Lawrence, 


Whereas, the Legislature of the Territory of Kansas, is re- 
quired by the statutes to meet in the capital of said Territory; E: 
And, whereas, the halls provided for the holding of the annual 
session of said Legislature, are inconvenient in point of distance 
from each other, as well as uncomfortable and unsuitable, tliey 
being open and cold, and destitute of committee and other suita- 
ble rooms, necessary for the transaction of the legitimate busi- 
ness of the Legislative Assembly ; And, whereas, there is a 
general lack of suitable accommodations for the members and 


officers of the said Legislature ; And, whereas, suitable accom- 


modations can readily be obtained at other points in the Territo- 
ry. Therefore, ' 


Be it resolved by the Governor and Legislative Assembly of 
the Territory of Kansas, that we do adjourn at 11 o'clock, P, M. 
(this evening) to meet in the city of Lawrence, Kansas Territo- 
ry, on Friday, January 8, 1858, at 12 o'clock, M., to hold the 
remainder of the present session, and that, fhe Secretary of the 
Territory be requested to procure suitable rooms for the accom- 
modation of said Legislative Assembly in said pity of Lawrence. 

[Signed,] - Q. W. DEITZLER, | 

Speaker of House of Represents: 
€. W. BABCOCK, 
President of the Council. 

Approved January 5, 1858. 

J. W. DENVER, 
Acting Governor. 


GHAPTER LXXVH. 


f 


CONGURRENT RESOLUTION. 


Concurrent Resolution in relation to thé Board of Commissioners for the menge 
.. tion of Election Fraud. 


Be it resojved, by the Council, and.House.q ^ Representatives, 
the House of Representatives concurring; that the Board of 


Commissioners for the investigation of election frauds, be, and 
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they are hereby required to submit the report er reports of their 
investigations, with accompanying papers, to the Governor of the 
Territory, and to have a number of copies théreof, not to exeóed 
five thousand, printed by whomsóever the same can be most 
speedily and conveniently done, and distributed gratuitously un- 
der the [ir] direction ; the expenses of such printing to be paid out 
of tlie general appropriation made for the contingent expenses of 
the Legislature, and that the" Governor of the Territory be re- 
guested to forward the original report and accompanying papers 
io Hon. Maréus J. Parrott, to bé by him presented to Congress, 
and to transmit printed copies thereof, certified by him, to the 
President óf the United States, the Members of the Cabinet; and 
‘to each Member ef Congress. 

[Signed, ] G. W. DEITZLER, 
; Speaker of House of Representatives. 

^. 0. W. BABCOCK, 

President of the Council. 


' CHAPTER LXXVII. 


"^ MEMORIAL AND RESOLUTIONS. 
Concurrent Memorial and Resolutions of the Logislature of Kansas Territory. 


To the Governor and Council of the Cherokee Nation: ` 


w 


PREAMBLE. 


T hat. ; whereas, a , company hagbeen y egularly organized in the 
Territory of Kansas by her enterprising citizens, known. as the 
Leavenworth and Fort Gibson Railroad Company, for the : pur- 
pose of connecting the great and growing North, by a railroad 
communicatipn south-from Leavenworth city, in the most direct 
line to connect with the navigable waters of the Mississippi and 
other railroads how.bging constructed through Texas and Arkan- 
sas north, "which gaid company has been duly chartered by the 
Legislature of Kansas Territory ; 

And, whereas, it is found absolutely necessary for the final 
connection of those vast and important thoroughfares, that the 
said road should pass through the Cherokee nation, which must, 
by the construction of said thoroughfares, be of incalculable id 
vantage in wealth and prosperity to said Cherokee people ; And, 
in further consideration of the great desire the citizens of Kan- 
sas haye to cultivate a friendly relation and intercourse with the 
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MEMORIAL, AND RESOLUTIONS. [€z. 78. 


Cherokee people, they. being on the immediate border of our 


Territory, and for the maintenance of peace and harmony be- 


-tween the citizens of the respective Territories of Kansas 
and Cherokee ; therefore, the Council and House of Representa- 


tives of the Territory of Kansas assembled, do respectfully me- 


-morialize the Executive and Couneil of the Cherokee, nation on 


the subject of extending the charter of the Leavenworth and Fort 


Gibson Railroad Company, to extend through their nation to Fort 


Gibson. And in amity and. comity toward said nation, and-to 
preserve the friendly feelings, and -harmony that now, exist be- 
tween the citizens of the two Tersitories, and to enable the 
citizens of each to prosecute internal works. of improvement, 
and for the purpose of maintaining and preserving the interna- 
tional rights of both Territories, your memorialists, the Legis- - 
lature of Kangas, respectfully invite the Council of the Cherokee 
nation to appeint a eommissioner or deputy, in conformity to 
their form of government, with full powers and authority to 
make arrangements and negotiate with a similar personage dele- 
gated with similar powers, to be appointed by the Leavenworth 
and Fort Gibson Railroad Company, under the authority granted 
by the Territorial Legislature, to meet at such times and places 
as the respective commissioners may agree upon, and that they 
continue the negotiations from time to time until the desired 
object of international communication is effected for the pros- 
ecution of public improvements ; 

Therefore, 

Be it resolved by the House of Representatives (the Council 
eoneurring) of the Territory of Kansas,’ That two cdpies of 
this memorial and joint resolves, be forwarded by the Executive 
of Kansas, one to-the Governor and fone] to the Presidet of the 
Council of the Cherokee nation. —— 

[Signed;] ^. G. W. DEITZLER, ` : 

Speaker of House of Representatives, 
^ ©. W. BABCOCK, ` 
Presittent of the Council. 
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CHAPTER LXXIX. 


MEMORIAL TO CONGRESS. 


Memoria! to Congress for an Appropriation to build a Penitentiary in the Territory 
of Kansas. 
To the Honorable the Senate and House of Representatives 
of the United States ; 


The memorial of the Legislative Assembly of the Territory of 
Kansas respectfully represents: That an Act has passed this 
body, and was approved February 1858, entitled “An Act to 
locate the Penitentiary,” a copy of which is herewith transmit- 
ted to your honorable body; 

That there are at present no efficient county jails in the Terri- 
tory, from the fact thatit has been impossible to impose sufficient 
taxes upon the people to build the same, as but little property in 
Kansas is, at the; present time, subject to taxation for general 
purposes, owing to delay in the Jand department in opening the 
public domain to pre-emption, consequently a Territorial Peni- 
tentiary is indispensable to the security of life, property and 
public morals, while we, as a people, have no means of furnish- 
ing a révenue adequate to such work ; 


That your memorialists are apprehensive that there are an 


unusual number in their community who need to feel the firm 
` fingers of the law to restrain them from the commission of 
crimes, and that laws are inoperative without a penalty, other- 
wise than by fine for the higher crimes; therefore, believing it to 
be consistent with section 33 of the Organic Act of this Territo- 
ry, your memorialists would respectfully recommend to your 
honorable body, the appropriation of such sums of money—not 
less than one hundred thousand dollars—as you may deem neces- 
sary for the purpose of erecting a penitentiary in accordance 
with the Act here appended. 

[Signed,] G.' W. DEITZLER, 
i Speaker of House of Representatives. 

C. W. BABOOCK, 

President of the Council. 
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GENERAL INDEX. 


PAGE, 
66 | ARREST— Continued. 


ACTION, 
See Civil Procedure. 


APPROPRIATIONS for the year 
1858, 


for compensation of auditor gen- 
eral, 

compensation of fiscal agent, 

office rent of auditor general, 

office rent of fiscal agent, 

salary of librarian, 

rent of library room, 

compensation of assessors and col- 
lectors, 

expenses of holding a convention, 

for compensation of adjutant gen- 
eral, 

for compensation of inspector gen- 
eral, 

expenses of calling out militia, 

executing writsin Johnson coun- 
ty, í 

for census of Oxford, Kickapoo and 
Walnut townships, 

for pay of commissioners for in- 
vestigating election frauds, 

pay of expenses of Legislature, 

increase of compensation for mem- 
bers of board of investigation, 

| ARREST, Privilege from, 

| persons privileged from arrest on 
civil process, 

officers of the general assembly,- 

voters in attendance on elections, 

members of board of county com- 
missioners, 

27 


30 
31 


235 


43 
43 


« 43 


43 1 


ASSESSMENT of taxes. 
ASSESSOR. See Taxes, Township Officers: 
ASSOCIATIONS, voluntary, 


PAGE 


justices while engaged in any 
trial, 

persons attending court, 

the Governor, secretary, treasur- 
er, auditor, and superintendant 
of public instruction, 

persons engaged in military duty, 

arrest not to be made on Sunday, 
4th of July, or in place of wor- 
ship during service, 


43 
43 


43 
43 


48 


persons arrested contrary to this. 


act may be discharged on mo- 
tion, 

may recover damages from person 
arresting, 

attachment for contempt, a civil 
process, 
See Civil Procedure, Criminal 

Procedure, Justices’ Act. 


how formed, 
who may associate and for what 


purpose, 
powers of, 


ATTACHMENT, 


exemption from, 
See Justices Act. 
See Civil Procedure. 


ATCHISON county, 


census to be taken in, - 


ATTORNEY, county, 


duties of, &c., * 


See County Officers, 


43 


43 


43 


See Tazes, 


27 


27 
27 


236 
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PAGE, 
AUDITOR, county, 32 
to be elected, when, 32 
term of office, 32 
to keep office at county seat, 32 
shail give bond, to be deposited 
with treasurer, ~ 32 
when office of vacant, 32 
county commissioners to fll vacan- 
cy, 32 
persons disqualified as, 33 
may administer oaths, 83 
to beclerk of county commissioners, 33 
Shall perform the duties of clerk, 33 
county auditor on going ont of office 
deliver up books and papers, 33 
` shall keep -account with county 
treasurer, 33 
accounts against the county to be 
examined and settled. by him, 38 
shall issue orders on treasurer of 
county, 34 
shall make out tax list by 1st March 34 
deliver same to township assessọr 34 
when to make alterations on tax 
list, . 34 
shall furnish the township assessor 
with a list of.property changed, 34 
shall endorse on deeds the transfer, 35 
auditor shall have access to records, 385 
shall correct errors in his tax list, 35 
may give certificate of error, 36 
shall attend office on 1st Monday in 
January annually, to make settle- 
ment with treasurer, 36 
manner of making settlements, &c. 36 
shall open an account with each 
township, after annual settlement 36 
manner of keeping such accounts, 36 
shall give order on county treasurer 
to each township, 37 
shall annually before Ist October, 
make out a record of delinquent 
taxes, 37 
shall charge up 25 per cent. on de- 
linquents, 97 
shall insert on delinquent list a 
copy of notice of sale, 37 
attend tax sales for delinquentlands, 38 
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PAGE, 


AUDITOR, county— Continued. 
shall make out a record of lands not 


sold, and forward the same to 
territorial auditor, by county 


treasurer in January, 


shall make out certificates to | 


_ purchaser, 
no deed to be made by him until 
after two years, 
deed made by auditor to convey 
good title, ' 
to make deeds for lands sold previ- 
ousto his taking office, 
if certificate of purchase be lost, upon 
proof being made, shall still 
make deed, 
shall keep a record of deeds made 
by him, 
shall enter lands redéemed upon 
_ the record, 
shall return a list of forfeited lands 
to the auditor of the Territory, 
shall charge county treasurer with 
the moneys received, 
shall forward list of taxes paid to 
the auditor of the Territory, 
shall observe instructions from au- 
ditor of the Territory, 
shall execute deeds for land if coun- 
ty is changed, 
authorized to discharge persons 
from prison, 
fees of county. auditor, 
duties of, in relation to highways, 
AUDITOR of Territory, 
to receive list from county auditors, 
to furnish county auditors with 
forms and instructions, 
member of board of equalization, 
BAIL, 
repeal of act to admit to, 
See Civil Procedure, Criminal 
Procedure. 
BROWN COUNTY, 
election for location of connty seat 
of, 


BURIAL GROUNDS, 


may be founded by voluntary asso- 
ciation, 


255 


217 


27 


| 
| 
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PAGE 
CENSUS, _ 
to be taken in certain counties and 
districts, specified, 223 
CITIES, 


responsible for the action of mobs, 229 
manner of assessing and collecting 
taxes in, 360 


CIVIL PROCEDURE, 


an act to. establish a code, 65 ; 
Ahate, 
when actions not to, 70 


proceedings incase of marriage, 
death or other disability of a 


party to an action, 70 
Abatement of actions, | 129 
Absconding debtor, 

attachment against property of, 94 


Absconding defendant, 
time for commencing action against 
not ‘to run, 68 
Absence from Territory. 
time of absence from territory, not 


part of period of limitations, 68 
Absent defendant, 
See Non-resident. : 
- how served by publication, 76 
service on, when complete, 16 
may defend after judgment, 76 
Account, 
how to be stated in pleading, 83 
copy of, sufficient in pleading, 83 
Acknowledgment, 
to take case out of limitation, must 
be in writing and signéd, 68 
by defendant on summons, same as 
gervice, 15 
Acquittance, * 


when judgment for to operate as, 126 


Act. See Code. 

Action, 
distinction between actions at law 

and suits in equity abolished, 66 

form of, 66 
time for commencing, in general, 66 
for recovery of real property, 66 
other than real property, 
general provisions as to, 
parties to, how designated, 


67 | Administrator. 
8 Admission, inspection, and produc... 


; PAGE. 
CIVIL PROCEDURE — Cantinuel, 
when deemed commenced, 68 
' attempt to commence, what, 68 
barred 1n states by time, barred here 
also, 68 
parties to, 69-71 


a" 


revivor of, 67-—70~129 
may be continued by survivor or 


assignee, 70 
not to abate by death or marriage, 
&c., of party to, 70 
county in which they are to be 
- brought, 72-73 
commencement of, 78-0 
what causes of, may be joined, 78 
may be consolidated, 86 
by whom order of consolidation 
made, 86 
arrest and bail in, 86 to 91 
replevin of property in, 91 to 93 
attachment of property in, — 94to10 
injunction in, 102 to 105 


* receivers and other provisional re- 


medies in, 105 to 106 
trial of, 106 to 115 
evidence in the trial of, 115 to 125 
judgment in, 125 to 129 
survivor and abatement of, 129 
execution, 132 to 149 
offer to compromise, 149 
offer to confess judgment in, 150 

Action, 
by sureties against principal, 151 
costs in, 159 to 161 
to determine conflicting claims to 

real property, 161 
concerning real property, gibi 

provisions as to, 161 
for waste, 162 

See Existing Suits. . 
on official securities, ~ 162 

See Existing Actions. ` 


Adjournment of Court, 
by sheriff when jüdges do not at- 
‘tend, | 166 
See Hrecutor. 


tion of documents. 
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420 GENERAL INDEX. 
PAGE, |: PAGE. 
CIVIL PROCEDURE— Continued. - CIVIL PROCEDURE— Continued, 
party may be required to admit a for what purposes may be read,. 119 
paper to be genuine or pay ex- before whom may be made, 119 
penses of proving it, 128] by applicant on proceedings to per- 
inspection and copy of books, pa- petuate testimony, 124 


pers and documents how obtained 128 
how copies of deeds and other writ- 


to obtain order fer examination of 
judgment debtor, before return of 


ten instruments obtained, 128 execution, 143 
laws of other territories, &c., how to obtain arrest of judgment debtor 
proved, £ 123 under proceedings in aid of exe- 
Adverse claims to real property, cution, 144 
party in possession may determine to obtain order to examine debtor 
by action, 161 to judgment debtor, 144 
Adverse parties, on motion for writ of mandamus, 163° 
May be compelled to testify, 115| to obtain arrest of the person on 
Advertisement, execution, 147 
of sale of goods and chattels on by plaintiff, to obtain judgment on 
execution, 135 accepting an offer to compromise, 149 
of lands, ' 137| by parties to submission of a con- 
Affidavit, troversy, 150 
of printer as to service by publica- to petition of error coram nobis in 
tion, | 76 certain cases, 158 
of defendant to open a judgment. ' to obtain injunction of a judgment 
after service by publication, 76 |. sought to be reversed on error, 158 
counter affidavits, 76| to verify service of process when by 
to verify pleadings, i 81| -> a person specially authorized, 74-165 
to obtain continuance after plead- affiant may affirm, 166 
ing amended, 86 | Affirmations, 
to verify proceedings against un- when to be taken, and effect of, — 166 
known defendant, g6 | Affiance, 
to obtain order of arrest, ge| of jadgment of justice of the peace, 
to be delivered to sheriff, 87 in probate court, proceedings on, 156 
copy of to be delivered to defend- Affirmative relief, 
ant, &c., 87| defendant may have judgment for, 
on motion to discharge order of if entitled to, 125 
arrest, when used, mE 90 | Agent, 
to obtain immediate delivery of when may verify pleadings, 8 
personal property, requisites of, 91] of plaintiff, may make oath to ob- 
to procure attachment, requisitesof, 94 tain arrest of defendant, 86 
in proceedings against garnishee, 96]  orreplevin of property, 91 
on motion to discharge attachment, 101 | or attachment, 94 
to procure attachment before claim or proceedings against garnishee, 96 
due, requisites of, 102} or an injunction, 103 
in injunction, before order granted, 103 | Managing of foreign corporation, 
on hearing, 104| summons may be served on, 75 
on motion to vacate or modify, 105} Alimony, 
as a witness, > 119] proceedings for, not affected by 
defined, 119 code, - 167 
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Allegations, 
in pleadings, when des true, 84 


when considered as denied oravoid- 
ed, 
material, when, 


84 
84 


Alternative Mandamus, 163 
Amendments, 
when unnecessary, 84 
by plaintiff of. course, 85 
on demurrer, 85 
by the court, 85 
See Pleadings. 
costs on, 160 
Amercement of Sheriff, 
for neglect or misconduct in respect 
to executions against property, 
causes of, 141 
notice, 142 
Amercement, 
amount of, 141-142 
to have effect of judgment, 142 | 
sureties of sheriff, how made par- 
ties to, 142 
property of sureties not to be taken 
while sheriff has sufficient, 
of sheriff, for not executing and re- 
turning process, 166 
of clerk, for what causes, 142 
proceedings on, 142 
Answer. 
generally, 19 to 81 
See Pleadings, ` 
in action for the recovery of real 
property, 
requisites of, 161 
on writ of mandamus, 164 
Appearance, voluntary, may be enter- 
ed by defendant on back of sum- 
mons, 75 
Appearance docket, 114 


Application for an order is a motion, 151 
Appraisement of lands taken in ex- 
ecution, 
by three freeholders, their oath, 
duty and return, 136 
copy of, to be deposited with clerk, 136 
mew, When allowed, 149 
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j Appraisers, 
not to purchase property speed: 138 
their fees, and how collected, 141 
penalty for neglecting to serve as, 141 


Apprentices, 
proceedings relating to, affected by 
code, 168 
Arbitration, 
proceedings relating thereto, not 
affected by code, 168 
Argument, 
on a trial, 108 
Arrest, 
no person to be arrested in a civil 
action, except as prescribed by 
the code, 88. 
proceedings not to apply to con- 
tempts, nor to actions in the name 
of the Territory, nor penal ac- 
tions, 86 
in what cases, 86 
order for, by whom made, 86 
affidavit to obtain, 86 
security on issuing of, 81 
when it may issue, 87 
must be delivered to sheriff, 87 
its contents, 87 
when returnable, 87 
how executed, 87 
copy of, and of affidavit to be de- 
livered to defendant, 87 
further orders, 87 
motion to vacate, 90 
See Motion to vacate order of ar- 
rest. 
how made, i 87-88 
defendant may he discharged from, 
on bail or deposit, 88 
by bail, 88-89 
sheriff, how exonerated from lia- 
bility, 88-89 
See Bail. 
after judgment, 147 


See Execution against the person, 147-148 
on proceedings in aid of execution, 144 
Assault, action for, 


time of commencing, e 
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abate by death of patties, 


costs in, 160; defendant may discharge attach- 
Assault and battery, ment at any time before judg- 
costs in action for, 160 ment, by executing undertaking, 98 
See Assault. undertaking to discharge attach- 
Assessment of damages, ment may be executed in vaca- 
for private property taken for pub- | tion, 98 
lic uses not affected by code, 167| appearance and disclosure by gar- 
Attorney, nishee, 98 
how to answer for an infant, per- payment by garnishee, 99 
son of unsound mind, or person contempt by garnishee, 99 
in prison, 80| disposition of property in hands of 
must subscribe pleadings, if the garnishee, 99 
party does not, 81) when plaintiff may appear in ac- 
when may verify pleadings, 82 tion against garnishee, 99 
may obtain order for arrest of de- as to the action against garnishee, 100 
fendant, i 861 if judgment be rendered for defend- 
or replevin of property, 91 ant, attachment discharged, 100 
or attachment, 94-102 | if judgment be rendered for plain- 
or proceedings against garnishee, 96 tiff, money and property to be 
or an injunction, 103 subjected to its payment, 100 
or arrest on execution, 147| court may enforce the delivery of 
when incompetent as a witness, 116 property attached, as for a con- 
may waive in writing the issue or tempt, 100 
service on defendant of summons may order sheriff to repossess him- 
in error, 153 self of attached property, 100 
Attachment, when property attached is claimed 
grounds of, 94. by a third person, how to pro- 
how obtained, affidavit necessary, 94 ceed, 101 
when bond not required, 94| when question of priority may be 
order of attachment, how directed referred, 101 
and executed, 95 | General provisions, 
property attached may be delivered proceedings not to end by death of 
to the person with whom found, the defendant, 101 
on executing undertaking, 95| when plaintiff may be required to 
proceedings against a garnishee, 96 give additional security, 101 
how order served on garnishee, 96} motion to discharge an attachment, 101 
different attachments may be made what evidence may be use on such 
by same officer, 96 motion, 101 
form of return, 96 | Before claim due, 
when property and garnishee bound, 97] on what grounds of fraud order may 
Disposition of attached property, issue, 102 
receiver may be appointed, 97} who to grant the same and the affi- 
who shall give undertaking, 97 davit, 102 
receiver to take and settle effects, 97 | Attachment, 
shall give notice of his appoint- before claim due. 
ment to persons indebted, * 97 | *action to be discontinued if attach- * 
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shall report his proceedings, 97 


sheriff may act as receiver, — 97 
property attached, how disposed of, 98 


ment be refused, 102 
the order, what, 102 
undertaking by plaintiff, 102 


action to be continued until claim 


is due, 102 
subsequent proceedings same as in 
other cases, 102 
of witness, 117-118 
Against sheriff, 


for neglect or misconduct in respect 
to executions against property, 142 
See Amercement, 
Attachment of the person, 


execution in certain cases may be 


enforced by, 148 
Bail, 
defendant may be discharged from 
arrest on, 88 
how given, 88 
condition of undertaking, 88 
objection to, 88 
justification of, 88-89 
allowance of, 89 
when sheriff liable as, and how 
discharged, 89 
how sheriff's ‘liability fixed and 
sued, 89 
insufficient bail liable to the sher- 
iff, *89 
liability of, how fixed ‘and sued, 89 
exoneiation of, 89-90 
surrender of defendant in discharge 
* — of, 89 
arrest of defendant by, 90 


deposit of money be substituted 


for, 90 
proceedings against stayed by pro- 
ceedings in error, and bail dis- 
charged ori reversal of judgemnt 
against principal, 90 
amount of may be reduced by 
order, 90 
proceedings on motion to reduce, 90 
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Dattery, 
time of commenceing action for, 67 


See Assault. 
assault and actions for, abate’ 
by death of parties, 
Bastardy, 
proceedings relating to, not affect- 
ed by code, 
Bill of Exceptions, 
See Exceptions. 
Bills of Exchange. See Negotiable In- 
struments. 
Bond. See Undertaking. 


Books. See Admission and Inspection, 
Ca, Sa, See Execution against the 
person. 
Certainty, 
in pleading, 
Certiorari, 
writ of, abolished, 
See Error in Civil Cases. 
Children, 
when incompetent as witnesses, 
Civil Action, 
form of, 
See Action, 
Claim and Delivery of Personal 
Property. 
See Replevin of Propertg. 
Clergy men, 
when incompetent to testify, 
Clerical Errors, » 
must first be reviewed in court 
where they occurred, before 
ground of error, 
rendering judgment prematurely 
deemed a, 
to be corrected on motion, 
Clerks, duties of generally, . 
to issue process upon precipe filed 165 


129 


168 
111-112 


83 


156 


116 


66 


116 


156 


156 
156 


to file papers, 165 
to endorse time of filing papers 165. 
to enter on docket names of par- 

ties summoned, 165 
to keep records. 165 
to prepare, dockets, 105 
other powers and duties, 165 
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PAGE, 


duties of, &c., incident to com- 
mencement of à civil:action, 73-74 
See Summons: : 

duties of,.&c., incident to provis- 
ionalremedies, arrest and beil, 


86.87 
, See Arrest. 
replevin of property, 91 
' See Replevin of property. 
attachment, 94-95-102 
See Attachment. a 
injunction, — , * 108 
' See Injunction. 
polling a jury, ' 109 
to enter special verdict, 109 
to file agreement of reference when 
made in vacation, 111 
to issue subpenas for witnesses, 116 
Duties of 
.may fake depositions, 120 


when to issue commissions to take 
depositions, 120 


` to file exceptions to depositions, 122 


to file petitions to perpetuate tert- 


imony, 124 
to file warrant of attorney, if judg- 
ment confessed by, 12 


manner of enteringjudgment by, 127 

to make records, when, &c., 127-128 
See Revivor of action, 

duties of, and incident to execu- 


tion, to issue writs of, 132 
what execution against property 
to contain, 13 
See Execution. 
liable to amercement, 142 


See Amercement. 
when to file proceedings in aid of 
execution, 146 
to enter orders made out of court 


in the same manner as orders made 


in term, + 152 
‘to issue simmons in error, 153 
shall furnish transcripts, 153 


to take undertaking or stay of exe- 
cution, 153 


"GENERAL INDEX. 


PAGE, 
CIVIL PROCEDUREC- Continued, 
clerical errors, proceedings on, 
156-157 
form of process issued by, 164 
Clerk of Probate Court, 
shall keep docket, 114 
appearance docket, what to con- 
tain, 114 
how arrange trial docket, 114 
shall make copy of trial docket for 
bar, 115 


: shall file and docket transcript of 


justice’s judgments, 149 
when to issue execution thereon, 149 
costs for filing transcript and entry 

of the case on the execution 

docket to be paid by the plain- 

tiff, 149 
amercement of, 142 

See Amercement. 
to issue subpcenas in proceedings 

in aid of execution, 145 
to take undertaking on proceed- 

ings to correct errors in justice’s 

judgments, 155 
if justice’s judgment affirmed in 


probate court, certificate of clerk 
to justice, 156 
Code, 
how styled, 65 
to be liberally construed, 65 
provisions to operation of, 167 
when to take effect, 169 


See Operation of the Code. 


Commencement of a civil action, 


by filing a petition and issuing a 


summons, 73° 
precipe for summons, 73 
requisites of a summons, 13 


when action is rightly brought in 
any particular county summons 
may issue to any other county 74 
when summons is returnable, 14 
whenfurther writs may be issued, — 74 
by whomsummons to be served. 74 
manner of aervice, 74 
time and manner of service to be 
stated, i 
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€üsstructive notice, 2. 
whéh néticespf-dis Stare NC 
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Constructive service, E 
when service hys odds MAY > 
be made, TAn ee QA 
what affidavit necessary, | — . > 76f 
, ipublication how made, and what  , 
bape . tà contain, EM ` = e Rd 6 
o completed and proved, |... 76 
on revivor of actions, 7 130 
Contempt,. a, 
 disobedieríce of: injunction parish 
ed as, ty +404 


:-refüsal by receiver to deposit ör” 
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". * when ordered, punished as, ~ 106 | 
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, of lost pleadings may be-substanti- 


ated for, e>, 0 29-3 a 184 
"of books, papers,’ doéumente, ‘how 
' obtained, ^a *.. "193 
of deeds or other “written instru- 
ments, how obtained; °- eea- 128 
~ printed, of laws, ‘when évidetice, ‘123 
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ceedings in aid of execution, ; "144 
if defendant in mandamus ‘does, : 
not return writ, may be proceed- 
ed against as for, 168 


` 


2 


Continuance, 
offer tò compromise, no cause of, “150 
‘costs on. d 160 


Contracts, ‘ 
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on proceedings in aid of execution, 146 
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satisfy the jadginent, 148 tions for, 148 
Debtor, Demand, 
to jadgment debtor ids pay am’t } of admission of — &o, 123 
of his indebtedness to sheriff, in Damurver, i 
certain cages, f 144| amendments on, - * 85 
Daceased pérüons, Settlement of es- See Pleadings. . 
tates of, Depotit,- j 
not affected by Code, 167|. defendant may be discharged from 
Beorees in Chanvery, —— arrest on, 88 
heretofore rendered, or which may to be paid into court, - 88 
hereafter be rendered, in suits disposition of, 88 
` pending when Code takes effect, bail may be substituted for, 90 
to be subject to tevidw aw form- receiver, trustee, or other party, 
i 157 may be ordered ly voert $6 
Deed, . make, 106 
by sheriff for land wold on execu- purishorent for disobedience © 306. 
tion, 137 | Depositious, : 
See Conveyance by Commission when to be used, 119 
ers, . when taken, - 119 
Default, officers authorized to take, 120 
judgment by, 126} in the Territory, 120 
| Ste Judgment on Failirato An- out ef the Betritery, 120 
swer, commission to take, 120 
Defences, ‘| requisites of notice, 120 
‘any number may be interposed; 80| how taken, 121 
to be separately stated and nnm-- where. deposited, ` 121 
Poród, - 80{ when used, . ^ yor 
arising after answer or issue, 86{ how authenticated, ^. * 121 
See Answer. 5 when to be filed, 122 
Defendant, - fees for taking, 122 
the party adverse to plaintiff i is, 86) exceptions to, , 122 
who may be made or joined ás, ` 70-71 | Deputy, 
Ste Parkes to Actions. duties of ministerial officers thay 
when part only of several `are be performed by, s 166 
gerved-—proceedings, 77 | Devisees, z 
When liable to arrest, 86-147} when action may be revived a- 
may offer to compromise, ot con- , gainst, 131 
fess judgment, ' ` 149-150 | Disabilities, ZA 
when costs. to be allowed of course, 160 what are, : 61-68-155 
Delivery Bon à effect of, 67-68-155 
of geods taken on executi on, its Disclaimer, by defendants, v m 
condition and breach, 135. [Dicorery 
> Delivery of Property, books : 123 
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Dismissalof Action, 125} final order defined, l l 152 
Disobedience, what may be reviewed in District 
of an injunction, proceadings on, 104 Court, 152 
See Contempt. error to Supreme Court, on leave 
District Court, . only. 153 
powers of, for the correction of e er-. fübepedidgs to be by petition and . 
rors in proceedings of the Pro- | summons, 158 
bate Court, 152] requisites and service of summons, 
rules of, 167 and return of, 198 
may add five per cent, penalty on transcript of proceedings below to 
affirming a judgment, 168 be farnished and filed by plain- 
Dockets, tiff in error, 153 
appearatice, trial, journal, record - stay of execation, when allowed, 154 
and exeoution, . 11¢} conditions of plaintiff's undertak- 
action may be-stricken from, if not ing to obtain stay of execution, 154 
` revived, 1151  oxecutors,administrators and guard- 
Documents, —— . 123 ians, who have given bond, need 
See Admission, Inspection, &c. not execute undertaking, 168 
Dorimart Judgment, substitute for the undertaking, 154 
) id aia n undertáking to be approved, 154 
when it becomes go, defendant in error may obtain exe: 
Dower, oe m cution of the judgment by giving 
E Em not affected. by igg)  3eouHiy to make restitution, œo., 155 
Divorce,” when proceedings in error must be 
: commenced, 155 
Po ue fon not aifend by 168 stay of execution on justice's judg- 
Bjectment | : ments, 155 
| See R cal Pre ki pA en terms of stay to be presorib- i 
; dings by appellate court on 
Éindorsement, poen 
C dn umm ah in action for recovery réveresl or modification of judg- - 
ment or final order, 156 
of money only, T4 ; 
of amount dee on execution, 133 special mandate te Probate Court, 
by clerk of time 6f filing-pepems, 165} | *d execution thereon, po 
"by sheriff of time of seoriving costs in error, 156 
proces: 166 ed ud may impose s per m 
Interest cent, penalty, 
Nube misprision öf clerk no — of 
how subjected to..the EET sf- 7 : à 
judgments, i 143. reversal, ; : i " 56 
Equity, rendering judgment prematurely a: 
. suits in, abolished, 66 clerical mpho or error. 156 
- if pending, may be prseentad. 4o E writs of error and orari abol- 
^ finaldeoree, 157i ished, 156 
- — See Exishing: Seiko - affirmance or revétisl of Justice's 
Ersor in Civil Gases, judgments, — , 157 
what may be reviewed in ‘Paha chancery cases rexiewedashitherto 157 
Court, a when Probate or District Courtay 


do GENERAT SERE. 

did PAGE. | Yet ee PAGE, 
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- — revise its own judyttents’ or or- | ^ adverse party may be exaininéd«on « ^. 
. ders, after thé expiration of a behalf of his adversary, ^ ` 415 


^ — term, : 197]: exceptionsto rule allowing parties, 

hów^proéeedings in error eoram nos.« ' to testify, Mx zw qu 
bis commenced, 158: of witness. See Witnesses, i 

ordèr of proceeding, —. 1581 of fudgiñent debtor. See Bree. - 

"conditions on which judgment may ton ot 2 
be vacated or modified, 158, ‘proceedings in aid oh 

when injunction may be allowed, 158 | Hxceptions, : 

effect of vacating a judgment:ren- defined, . - " ,. A12 
dered “before: action stood for time of taking, f , ~- 112 
trial, and orders of the. court no form necessary, iig 


thereon, ..; - 2.  , 199| whensfactsappear on record, .. 112 
limiiationg:of qjroceedings in, error ' When facts are not of record, - p.. 112 
coram nobis; . - 158 must ‘beamaterial,-and. prejudice. 
how far titl lasixteen applies te to Su-, ; party excepting, 112 
preme Court, and Probate Courts, 159} "may be withdrawn, vdd 
~terms of Probate outs. for, ae ` aeo m MEET 
mencing progeedings in ETOR., general requisites, style, sal E i 
Error, Proceedings i iy Courts, a ~+ signature, o e - 64 
judgments,or orders are rendered. how issued, 2. orm 82 


See rror Coram, Nobis, , 


may be directed to diflerent coun: »f 
, causes for ‘which Probate C Cont 4 sox 


pesmi aP so yo bs * 4182 
District Court may vacate or, different kinds of, . * 182 
modify its own “Judgments or when enforced by attachment, ‚s. a +248 
orders, after a term, ee 157 | Executidm against Property, ; 

proceedings in, l 158 ^^ what subject to, nw 92 
See Error in, Civit Cases. ^ lien of judgment, » $e 182 

limitations for commencing pro- dormant judgments: ^ - | .- 133 


ceedings, 158} command and endorsementof exe- 
provisions, corqm ‘nobis, applicable cution, ~ pees A38 
! fo all the courts of record, 159|  prefereneeson, . as ae eh 8B 
Error, Coram bind . 157-158 5: how levied, cio tnta 188 
"Errors, Ul -| ~ iclaim of property taken; + ~ ute «134 

release of, : 196 |" shetiffimay-tàke'bond for.delivery: 
effect of, . " jq68| Xf property, te -J185 
Evidence, ` ‘B+ return of inventory, E . 186 


competency of witnesses, i `. 145| another writ of, may-igsue, +. «nod 
means of producing witnesses, 116 wiit afsala wuayrdirect furtherlevy,! 196 


mode.of taking testimeny, = -, 119 GAppraisement of lands, -+54 4% 


admission, inspection, and, produc- by three freeholders, E s86 
tion of documents, and general - their duties, + ate a 4 186 
provisions, "^ * Gog) retummofeée c 7 cos 011186 

proceedings to perpetuate testimo- ""copy to be deposited -with-clerk, 136 
. Bh "124| when lien disclmrgédiby, ¢ sse 136 
'Sde Witness. os when property sold«without valua- 


Hxathitiation of Parties, Souki Ata “tions ^ Sa. Wr gh tem wc 154 
allowed to testify; | 0007 2 = 115 Notice of sale on, ahs * 
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of goods and ehattels, .4 185) when judgment debtor :refuses to 


^ 


P of lands, 137 * apply property to satisfy judg- 
oficer need hot publish übtil prin- ment, order may issue on affida- 
* ters fees, after demand made, vit, before xgturn of. execution, ; 143 
are paid, 138 ' when warrant may issue for Arrest 
` jf notice not given sale will be set " of debtor, — “sa < 2144 
~” aside, 137} manner of proceeding. to examine ° 
Sale on, of goods, NS judgment debtor, . .. IM 
A shor a ‘and appraisers nof do pur- undertaking by the debtor. - D 144 
y hase, š ` 138} proceedings, if aaa not g 
amercement of sheriff for not sell | given, 144 
« -ing and how, . . A4l| the existence-of a fraud nd to ox- 
Sale où, of lands, tn = . ' cusë from.examination,.  - ia 
„Mot to be sold for less than two- any debtor may pay. execution 
^ thirds of their appraiged Value, ‘136 against his creditor, 144 


unless for Territorial or official 
dues, &c., -137 


examination of-judgmegt dehtor, or 
. those having property belonging 


42 
t 


Where sale to be held, — ^, —, 188] *- to him, ,, 144 

sheriff and appraisers not (o pur- , ,| witnesses, how asamedi. I 145 

çhase, 138! application of property discovered, 145 
„sheni may "be' amerced for not exemption -òf property from the, , 


, selling, ——- i 14 order, ; . M5 
confirmation of sdle by court and "judge may appoint receives, and 


entry thereof on the jouital, ^ ES prohibit ttanafers-of\ property, 145 


Return of, i ` proceedings upor-claim of another yr 
wheh to be Feburned, "ers ad + party £o property, or on denial of 
` See Amercement. Fu 


*"' indebtedness tojüdgment debtor, 145 
Confirmation of sale on, and deed of ` 3 


* * sherifi—how ‘sald confitinéa by undertaking by receiver, ^'^ ‘“ 146 

"^ court, 137 proceedings may be continued, 146 

whenand ho deed of seri nado Sana jodgè : 5 “Ne “A146 
i oe isobediénee ðf ordet, how por- 

its recitals and effect, - i 137 ebed, ale ae 


this deed UEa de by pes 
ecessor, 1 

Money made on™ ~ - 

* may be retained uitil ‘sale of real Ja 


` pleadings to bé rdiet to writing; > 
and filed with clerk, ^ ' ^ + «145 
cothpensations if tosts, *" v46 


estate confirmed, * . ^ .+ 187, Execution against the person, 
+ ito whom overplusipaid,  . . 139] requisites of, ] i 77347 
Sheriff ortlerktmay beamerced for v what causes may isSug, j i " COT 
*5* not paying over, - 141] by whom and how a "allowét ` ^ I8 


Execution on J ustice's adco. 149] may be issued by: nstice c of ta 

Executiony 4Bzoceeding&in aid of, ~ Pee  . an ty NDS 

"when judgment creditor may ypte- . when it issues, of Course, — 147 
ceed .against -equitsble interests, . . -may be discharged by delivery of .. 

u? stocks, &c., of the debtors . 143; property, 1 

exwhen E ed eae unsatig/., | ..yprison bounds, if debtor admitte dio, to, | 
fied, order for digeoxeryep props m, execution miiigoPssitk pri, 


erty allowed, pen o unl [ad erty, dtd ooi, it 


— 
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death of debtor under -atrest, no 
satisfaction of judgment, 

if arrested befote judgment, must 

be again srtested within ten days 
. after judgment, 
debtor may be discharged if unable 
_ to pérferm tlie act, or endure iin- 
prisonment, l 
Execntions for the Delivery of Real 
Property, 

requisites of, 148 

may include damages forwithhold. 
ing the same and costs, 

Execution on Error, ' 

‘Supreme Court-or District Court to 
send specisi mandate to Probate 
Court, 156 

éxecution of mandate, 15 
Execution Docket, 
cletk of Probate Court, to keep, 
transcript of justices’ judgments, 
when filed in Probate Court, $a 
be-entered on, 14: 
'Executors and Administrator, 
may sue without joining party in 
interest, 

‘need not give undertaking in error, 168 

See Revivor of Actions. - 
Exemption, 
of earnings of debtor, from pro- 
ceedings in aid of execution, 
Existing Actions, 


148 


148 


148 


148 


114 


b] 


145 


application ef the code, 167 
‘Bristing Suits, 
saved from the operations of title 
two, 66 
in equity, 
may be conducted to decree, as if 
code had not taken effect, 157 
See operation of Code. 
pending in appellate courts, may 
be conducted as formerly, with 
liens unimpaired, . 168 
Failure of Proof, - 85 
Failure to Answer, . 
judgment on, 126 
how damaged*assessed, 126 


-hot to impair right of trial by jury; 166 Forms, of Action, 
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False Imprisonment, 


time of commencing action 'for, 67 
costsin action, for, 160 

Fees, , 
jail on arrest, 90 
of referees, ' 112 
of witnesses, 
must be paid, if demanded, on ser- 

. . vice of subpena, 117 
payable daily, if witness attends, ns 
of printer, 

on execution against property, 138 
of Probate Judge, 
on proceedings in aid of execution, 146 
See Costs. 

Feigned Issues, 
abolished, . 66 
substitute for, ' 66 

Fictitious Name, l 


party may be sued by, when real 


name unknown, ' 86 
Fictitious Pleading, abolished, 82 
Filing. See Clerk. 

Final Order, . 
g| What constitutes, for the purpose of 

proceedings in error, , 152 

Fines, = 
when imposed in mandamus, 164 
.artest on, 86 


Séo Kbrfeiture, Penalty.. 
Forcible Detention, of real. property, 


limitation of action, for, $7 
Torcible Entry, 
detention of real property, limita- 
tion af action for, _ 67 
Foreclosure, of mortgage, 
place of trial, of action for, 472 
judgment, to be. forsale of prem- 
ises, - 126 
Foreign-Corporation, - 
may be süéd. whenever éffecta: can 
be found, 13 
summani msy beservod on manag: 
ing agért of, 16 
M^ attachment, 24 
See. Corporation: 
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abolished, 
of pleading, - . i 
as prescribed by code; - P 
Forfeiture, action. for, . 


PAGE, 


Sy 
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66] ‘Husband and Wife, 

husband must be joined with vife 
~ in an action, but if action be- 


PAGE, 


tween them she may sue alone, 69 
-to be commenced in one year, 62| 7. : 
Jocal, 72 wife may sue without her husband, 
Seo Fine, Penalt but by next friend, when the 
Fraud, p. action concerns her separate 
- limitation, in actions as relief, on " E erty, : oF 
ae erin dof, | et if husband and wife are sued to- 
cause of potion: to accrue on. the gether ste may defend her rights 
discovery of : ET ' and his also, if he neglects to do 
+ t 9 » 
arrest, when defendant has been. dox it, 99 
guilty of, - 147 incompetent as a witness for or 
See - ~ Arrest, Execution Against the Bemis poh other, | 116 
. Person, Immaterial Variances, 84-85 
ground of attachment, 94-102 | Impartial Trial, 
disclosure, of, not to excuse from change of place of trial, to obtain, 73 
examination of judgment debtor, Imprisoament for Debt, 
, or proceedings in aid of execu- when person arrested ‘to be dis- 
tion, Ro stis 144 charged, ` : 148 
Garhisheo, See Attachment. Í . See Arrest. Execution zi dn: the 
` how required to appear and answer Person. j 
iM attachment, 96 Ineompetency- to Testify, 
PREVISO UN " 96] when it exists, 116 
effect of id V T how removed, 116 
earánee an closure . ; 
nonno by 5 gg | Indefinite and Uncertain Pleadifg, 
horn B gg} court may’ require to be made 
how property in his hands di ispo 56 a more definite and vertainby amend- | 
of, 99 ment, T d 83 
action against, 99-100 | Infant. See Disabilities, : 
General Verdict, See Térditt. must sue by his guardian or next 
Guardian, m friend, 69 
may &üe without joining his Ward, 69 guardian of, liable for costs, and 
how to answer for infant, 80 may be a witness, 69 
ul dan. dT must defend by guardian, 70 
how-appointed, when Fnfant is party how guardian appointed, 10 
to an action, 70| agent or attorney of, may verify 
liable for costs, but may be a wit- pleadings, 82 
ness, = 69| how served by summons, 15 
Habeas Corpus, i when may show canse against judg- 
‘proceedings on, not affected by ment, 127 
Cade,. MES '(197] time allewed for commencing 
Heirs, . proceedinga in error, | 07 127 
*actiong against unknown, : 77 Inferior Tribunals, to Probate Court, 
when action may be’ tevived- how proceedings may ‘be reviewed 
against, TUR 131 " on eror, 152 
29 
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appellate court or judge to pre- 
scribe terms for stay of execu- 
tion, 
Informer, under Penal Statute, © 
when to pay costs, 
Injunction, 
when actions on undertakings given 
in, must be brought, 
defined,; 
when may issue, 
writ of, abolished, 
causés for 
-to be granted on affidavit, 
notice in, 
undertaking, 
requisites of order, 
how served, 
when binding, ‘ 
not to be granted in certain cases, 
disobedience of, how punished, 
party enjoined, may apply for fur- 
ther security, 
affidavits on hearing, 
motion to vacate or modify injunc- 
tion, 
affidavits on motion, 
defendant may obtain, 
transfer of property by judgment 
debtor forbidden, in proceedings 
in aid of execution, 
See Stay of Execution, Mandamus. 
Insane Person, 
See Disabihties. 
Insolvent Debtors, 
proceedings relating to, not affected 
by code, 
Inspection, 
of books, papers and documents, 
how obtained, 
Insurance Company, 
how summons served on, - 
actions against, may be brought 


v~ 


where cause of action arose, 72-75 


{nterpleader, 

when it will be ordered, 
Irrelevant Matter, 

may be stricken from pleading, 
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Issues, 
feigned, abolished, but questions of 


154 fact, not put in issue by plead- 
ings, may be tried on epoca! 
160E. order, 66 
different kinds of, 106 
when they arise, >- : 106 
67] when issues of fact arise, 107 
102| trial, is the judicial examination of, 107 
103| of law, to be tried by court, unless _ 
103; referred, “107 
103| of fact, in action for the recovery 
103 of money, of of specific, real or 
108 personal property, £o be tried by: 
103 a jury, unless a jury trial be 
108 waived, or a reference be ordered, 107 
104} ig other actions, to be tried by the 
104 court, except a jury trial, or 
104 reference be ordered, 107 
104| See Trial, Referees, 
how eutered on trial docket, 114 
. 9| whem considered made up, 114 
104} how triable, i 115 


Seo Verdict, 


105] on arrest, paid by plaintif, and 


105 part of costs in case, 90 
Joinder, : 
of causes of action, 18 
145} of defences, 80 
of parties, 
Bee Parties, 


Joint Debtors, 

proceedings against, when sum- 
mons served on one,or some of 
the defendants only 71 

how made parties to judgment, 
when not originally summoned, 132 


168| 


123|J ournal, 


clerk of probate to keep, 114 
75 | Judgment, 

how pleaded, 83 

may be amended, 85 


what, in action for the replevin of - 
property, 92-93 

what, iu attachment, 100 

defined generally, 125 
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may be for or against either of the 


parties, . 125 
of dismissal without prejudiog toa 
future action, - 125 


” defendant may proceed with coun- 
ter claim or set-off, though plain- 
tiff dismiss action, 126 
in that case, full record to be made, 128 
of foreclosure, sale must be ordered, 126 


for conveyance, release or acquit- 
tance, to operate as such, if not 
complied with, E 126 
On failure to answer, : 
damages may be assessed by court 
or jury or referee, 126 
By confession, 


PAGE, 
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effect on purchasers, *76 

on application to open, counter affi- 
davits allowed, 

how revived, and new parties to 


-1 
-1 


made, R 153 
before justices of the peace, 149 
how reviewed on error, 152 to 159 
in actions concerning real property, 161 
on official securities, 162 
in mandamus, 164 

Judgment Debtor, 
proceedings against, after execution 

returned unsatisfied, 143 

examination of, i - 144 


debtors of, may pay amount of in- 
debtedness to sheriff in certain 


defendant may appear and confess cases, 144 
judgmefft, 126| persons having property belonging 
debt, or cause of action to be briefly te, may be examined, 144 
_stated, | 196| when-may bé punished for a con- 
release of errois, a 126 tempt, 146 
warrant of attorney to confess to be See Execution, Proceedings in aid of. 
produced and filed, ` 127] Judicial Sales. See Execution, 
„how warrant by person in custody, Jurors, See Jury, Verdict, Trial by 
to be executed, 1211. Jury. 
Manner of giving and entering, i Jury, 
in conformity to verdict, 127} mode of impanneling, summoning, 
when court shall order, 127 &e., 107 
' state of pleading to control, 127 See Trial by Jury. 


in cases of counter-cláim or set-off, 127 | Justice of the Peace, 


right of infant to appear and show 
cause against judgment need not 


be enteied, 127 
to be entered on journal, 127 
record of case, — ' 127 
when made up and how signed, 128 
of what record tò coùsist, but may 

be abbreviated, 128 


_ further time to complete record may 
be granted, ` | 
cases in which record need not be 
made, : 128 
if action is dismissed without prej- 
udice, record may be made on 
payment of costs thereof, 
may be opened, when service was 
by publication, 16, 


128 


when suits against, for misconduct 

in.office to be brought, 72 
may take depositions, 120 
depositions may be used before, 121 
actions against for misconduct in 

office abate by death of parties, 129 
duties of, or claim by third person 

of property takon under exaci- 

tion, 3 134-135 
may enforce dka for neglect- 

ing to serve aş apptaisers under 

executions against property, 141 


. may issue execution against the 


person of a judgment debtor, 147 


P 128} Judgment Before, , 


transcript may be filed and docket- 
ed in probate, 149 


\ 
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when to operate as alien on lands, 149 
execution thereon, 119 
transcript to certify the amount 


paid on, 149] 


costs of transcript and filing the 
same paid by plaintiff, 149 
error from judgments or final orders 


on, to the Probate Court, 152 
to furnish transcripts of their pro- 
ceedings, 153 


stay of execution on judgment of, 155 

shall execute the decision of the 
Court above, if so directed, 156 

if action within his jurisdiction be 
brought elsewhere, no costs al- 


lowed, 160 


costs in action for misconduct in 


office, 160 


Landlord, 
may avail himself of tenant’s pos- 
session in actions respecting real 


property, 160 


Lands, 


subject to execution, 182 


See Execution. 


sale of, on execution, 187-138 
sale of, on foreclosure of mortgage, 126 


See Appraisement. 
Law, Common, 
rule of construction of, not to ap- 


ply to code, 65 


See Common baw. 
Laws of other States and Govern- 
ments, : 


how proved, I2i 


Legal and Equitable Relief, 


may be asked for in one petition, 78 


remedies, " 


when may be still used, 168 


Legal Estate in Real Property, 


may be recovered by action, 161 


Liability created by Statute, 
time for commencing action on, 
Libel, 


time of commencing action for, 67 


-rules of pleading and proof in ac- > 


tion of, 84! 
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action for, to abate by death of 


parties, 129 


if plaintiff recover less than five 


dollars in action of, no costs al- 
lowed, 160 
See Slander. 


Lien of Judgment, 


when it attaches to Jands or goods, 182 


when it ceases, 133 
preferable, saved, 138 
restricted by two-thirds of apprais- 

ed value of lands levied on, 136 


"lost, if execution not levied in one 


year, 140 


Of Justices Judgments, 


how obtained, and when to operate 
on lands, 149 


Of Judgments and Decrees, 


not affected by adoption of code, 168 


Limitation, — 


„Òf actions, 66 to 69 
See Times of Commencing Actions. 
of proceedings in error, 155 
Lis Pendens, l 


-1 
- 


what constitutes, and effect of, 


Locality of Actions. Sea County in 


which Actions are to be Brought, 


Lost Pleadings, 


eopies may be substituted, . 84 


Lunatic, See Disabilities. 
Mail, 


executions issued out of the county 
may be returned by, 142 

but money not to be sent by, unless 
sheriff specially instructed, 143 


Mail Stages or Coaches, ' 


where actions against may be 


brought, 73 
Malicious Prosécution, action for, 
time of conimencing, 67 
abate by death of parties, 129 
costs in, ” 160 
67 | Managing Agent of a Foreign Córpó- 

ration, 
service of summons on, 75 


Mandamus, Proceedings on Writ of, 


to whom and for what issued, ` 163 


€— mmm 
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not issued when ihere is an ordi- 
nary remedy, 168 
writ, alternative or peremptory, 163 
when peremptory writ may be al- 


lowed, 163 
motion therefor, ` 163 
how allowed and served, 163 
answer on return of writ, 168 
if no answer, peremptory writmust 

issue, 164 


no pleading, but writ and answer, 164 
if judgment for plaintiff, damages . 
recovered and peremptory writ 

awarded, 164 
such judgment a bar to aaie 


action, 164}, 


when a fine may be imposed, . 164 
Marriage, | 
of party not to abate action, ' 70 
Marshal, 
in actions in District Court, duties 
of sheriff performed by, -- 168 
Married Woman. .See Disabilities, 


when she may sue.alone; : .. 69| 


when she must join with her hus- 


band in the suit, ‘ 69 
how she may defend, : 69] 
Master Commissioner, 
when to assess damages on failure . 
to answer, | : 126 
. When real property may -be con- 
veyed by, 128 
requisites of deed, : 129 
- how appointed, - 169 
oath of office and security by, 169 
fees of, 169 
Material Allegations, 
what, — 84 
when. taken as true, ~ |, 84 
Merits, — . AN 
decision must generally be on, 126 
Minister of the Gospel, 


when incompetent as witness,  — 116! 


Ministerial Officers, 
duties of may be performed, hy 
deputy, 166 
- May require person offered ag syre- 
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ty to qualify, 166 

Minor. See Znfant. 
Misjoinder of Actions, 

court may direct separate suits, 79 
Mistakes in Pleading, See Plead- 

ings, Amendments. 
Misprison. See Clerical Errors. 
Mortgage Cases, 


sale of Iands on foreclosure, 126 
Motion, 

defined, 151 

may include several objects, 151 

nofice of, - 151 

how served, 152 

fees of serving, 152 


court or judge may direct notice of 
motions to strike pleadings and 


papers from files, 152 
to appoint guardian ad litem, TO 
to supply parties, on disability or 

transfer by original parties, 70 
for an order to be made party to a 

suit, - 71 
to obtain interpleader, i 71 


for substitution as defendant in ac- 
tion against sheriff by plami 


in the execution, 11 
to change place of trial, 7 
by defendant, served by publica- 

tion, to open judgment, 76 
to strike redundant or irrelevant 

matter from pleading, 83 
to make a pleading definite and 

_certain, ` 83 


to withdraw counter claim or set- 


off, or make it tho subject of a 
separate action, 83 
for a continuance, or amendment, 86 
by bail for stay of execution on 


S 


proceedings against them, 90 

, to vacate order of arrest, 90 
by plaintiff in attachment, for ap- 

| pointment of receiver, 97 
for disposition of property, pend- 

ing attachment, 98 

to discharge attacliment, 101 

or for additicnal security or, 101 
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for order of attachment beforeclaim ` 


due, 102 
to obtain order of injunction, 103 
to vacate or modify injunction, 105 
to appoint receivers, . 105 
for a reference, 110-111 
for a now trial, 115 
time of hearing, 114 


to obtain inspection, or copy of 


books, papers or documents, 123 
. for the revivor of actions, 130[ 
for the revivor of judgments, 132 


to amerce sheriff or clerk for mis- 
conduct, on execution against 


property; 141 
to obtain examination of judgment 
debtor, 148 


for arrest of judgment debtor in 
proceedings in aid of execution, 

to obtain examination of debtor of 
judgment debtor, 1 
See Proceedings in aid of Iizecu- 

tion, 

to obtain order of arrest of the per- 
son on execution, 

to suspend execution of special 
mandate, 

to vacate judgment for error, coram 
nobia, 

for an injunction of judgment 


144 


147 


157 


sought to be reversed on error, 158 
costs of, 160 
for the writ of mandamus, 163 


Name Fictitious, when party may be 


sued by, 86 
Negotiable Instruments, 
parties to actions on, 70 
how stated in pleading, 83 
copy of sufficient, . 83 
costs of several actions on, 166 
New matter, in auswer, gu. 
when plaintiff may reply to, 81 


New Parties, to judgmentshow made, 132} 


New Promise, 
to take case out of limitation, must 
be in writing and signed, 68 
New trial, 
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for what causes may be granted, 

for what eauses may not be grant- 
ed, : 1158 

application for, when to be made, - 113 


113 


how application to be sustained, 113 
in actions for the recovery of real 
property, 162 


Next Friend, 

married women, suing or defending 
without her husband, must sue 
or defend by, 69 


Non- Obstante Veredicto, 127 
Non-resident plaintiff, 
must give security.for costs, 159 
proceedings on such Beourity, 159 


Non-resident, 
attachment against property of, 94 
Non-suit, 135 
Sea Dismissal of Action. 
Notes. See Negotiable Instruments. 
Notice, 
on application to open judgment, 
when service was by publication, 76 
See Lis Pendens. 
of the filing of an amended plead- 
ing, to be given to opposite party, 985 
requisite, if supplemental pleading 


filed, 86 
requisite to adverse party, on mo- ` 

tion to consolidate actions, - 86 
of exceptions to bail, ` 88 
of justification of bail, 88 
on application for injunction, ~ 108 
on motions in attachment, 101 


on proceedings to obtain inspection ` 
or copy of book ordocument, 123 
in proceedings to petpetuate testi- 


mony, 124 
of sales on execution against prop- 
erty, 136 
on offer tó confess judgment before 
action, 151 
of a motion, requisites, 151 
how served, 153 
of motion to strike pleadings and 
papers from files, to be as cou 
directs. > ~ © $52 
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_ Of proceedings in error coram nobis, 157 transfer of orginal parties, 70 
in mandamus, . 164} to be made party to a suit, 71 
See Summons, . Tor substitution of plaintiff in exe- 
Nuisance, : cution, as defendant in action 
actions for abate, by death of against sheriff, : 32 
parties, 129| to change place of trial, 18 
costs in actions for, 160] to open judgment, when defendant 
Oath, served by publication, 76 
affirmation, to have effect of, 166| tostrike redundant or irrelevant 
Occupying Claimants, - matter from pleading, 83 
parties to actions for real property, granting leave to withdraw cownter- 
may have relief, as, 162 claim or set-off, or make it the 
Offer, of defendant to compromise + subject of a separate action, 85 
the whole or part of the action, 150] for a continuance on amendment, 86 
defendant may, before trial, offer to Jor consolidating actions, ` 
allow judgment for a certain sum 149} when and by whom made, 86 
acceptance of offer, 150] of arrest, 
when offer deemed withdrawn, 150] by whommade, 86 
effect of offer if plaintiff do not re- . affidavit to obtain, 86 
cover amore favorable judgment, 150|- not to issue, unless plaintiff gives 
offer, no cause of continuance, 150 undertaking, 87 
offer to confess judgment, 190| when made, 87 
Officer, — |] fomo . 87 
action against local, 72| to be delivered to sheriff, 87 
Official Bonds, copy to be delivered to defendant, 87 
action on local, . 72| how execüted, 87 
Official Securities, may be vacated, » 90 
pioceedings on, 162| for stay of execution proceedings . ` 
judgment on, no bar to another ac- against bail, 90 
tion, for different breach, . 162 Jor the replevin of property, 
Opening judgment, ! when to issue, 91 
when service has been by publica- requisites of, 91 
tion, 76 execution, 91-93 
Bee Judgment, . of attachment. 
Operation of the Code, : - how directed and executed, 95 
provisions as to rights of action . may issue to several counties, 95 
under existing laws, how en- when returnable, 95 
forced; 1677 copy of, tobe served on garnishee, 96 
not to control certain special pro- proceedings under different orders, 96 
ceedings, 167} return thereon, . . 96 
how statntory remedies may be ' before claim due, 102 
used, . 168| forappointment of réceiver iu at- 
Order, See Motion. ` tachment, 97 
may authorize trial of aquestionof | to dispose of attached property, 
fact, notin issue hy gleadines,  66f court may make, > 98 
to appoint guardian ad ziten, TOF for injunction, ` . ^ 
to supply parties on disability. or - when and' by whom granted, 103 
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requisites of; " 
service of, 
when’ binding, 


disobedience of, how piod; 


may be vacated or modified onmo- 


* 
} 
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103 joined; ' 40 
. 104} when one or more may sue or de- 
104 fend for all, 70 
104] persons severally liable on written 


instruniénts may all or any of ` 


tion, 404 them be included in one action, a Q 
defendant may obtain, 105 | if parties die, husband, representa- 
~ See Injunction, tive or successor may be substi- i 
in respect to reviewers—how en- ‘ tuted, ` 70 
forced, 106 | if the interests of others involved, . 
for a reference, È 110-111 they müst be made, parties, . 71 
for a new trial, ' 113| a person interested may, on his ap- 
for inspection or copy of books, plication, be made party, .. 71 
. documents, &c., , 123) hows third party may be brought 
for revivor of actions, ` 180 in to interplead, 171 
for revivor of judgments, 132| sheriff may call in a third party to — 
to amerce sheriff or clerk for misa defend, ^" 
conduct on execution against . “In action against officer for prop- 
property, 142 erty, plaintiff in esecution may 
of discovery, (d ibe substituted, ea 71 
on proceedings in aid of execution, 143}, causes joined must affect all, 78 
of arrest on execution, 147 | court may dismiss action for want 
: to suspend | execution of special of necessary, ‘ 125 
mandate, 156 See Examination of Parties, Wit- . 
for injunction of AN sought m messes, 
to be reversed on error, 119 |, Párt Service, 
generally, . | of several defendants, proceedings . f 
defined, 152E on, 71 
if made out of court, to be ehtered Partition of Real Property, 
on journal as in term, 1527 place of trial of actions for, ~ - 72. 
Parties to Actions, ,Party in Interest, + 
real party in interest to sue, by as- , action to be in name of, s 69 
signees, 69 | Payment, 
executor, administrator, guardian, F effect of, on time of limitation, 68 
trustee, of an express trust, &c., Penal Statute, P 
may sae without the beneficiary, 69 when informet under, liable for 
officers may sue as authorized by ‘costs,’ 160 
law, 69 Penalty, action for, 
when the wife must join with her local, 3 79 
husband—when sue alone, 69}, ‘within what time to be commenced, 67 
how wife may defend, 69} arrest in, : 86 
infaht must sue by guardian or next five per cent, on affirmance of judg- 
friend, 69 ment in District Court, 168 
infant to defend by guardian, - 70 ‘Pendency of Action, 


who may be joined as plaintiffs, 
who may be joined as defendants, 
patties united in interest must be 


what constitutes, and effect. of, ré 
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Perishable Property, f or made, in case of death, mar- 
proceedings on attachment of, 98 riage or other disability, 70 
Perpetuation of Testimony, ' 124 See Parties to Action, 66 
petition to be filed, its requisites, 124, may dismiss action before final sub- 
rane i mission, 125 
oder for examination, what it must à " . 
contain, 124 non-resident to give security for 
when cross interrogatories must be aoe 159 
filed, 424| costs to, when allowed of course, 160 
depositions, where to be fi! ed, 125} when nos allowed of course, 158 
depositions to be approved, and‘ | Pleadings in Civil Actions, 
effect of the same, 125} defined, “78 
applicant to pay costs, 125 | Tules.of, abolished, 78 
Peremptory Mandamus, 163} forms and rules, as prescribed by 
Person of unsound mind, See Dis- code, 18 
abilities. what pleadings allowed, 18 
Personal Property, petition, 
time for commencing action for what must contain, 48 
taking, detaining or injuring, or each cause of action to be separate- 
for recovery of possession of, 67 ly stated and numbered, 79 
judgment in action to recover, 93} demurrer, 
See Replevrn of Property. when defendant may demur, 79 
Personal Representatives, must specify grounds, 79 
when action may be revived objection may be taken by answer, 79 
‘against, 129 to 1382} if demurrer for misjoinder of ac- 
Petition, tions be sustained, court may 
civil action to be commenced by direct separate suits, 79 
filing, 73| defendant may answerpartand de- 
is the first pleading allowed plain- mur to part, 19 
tiff, 78{ answer, ; 
` requisites of, what it must contain, 79 
ordinarily, ‘78{ different grounds of defence, coun- 
See Pleadings. ter claim, &c., may be seth forth 
in proceedings to perpetuate testi- in answer, - 80 
mony, 123| cownter claim, what, 80 ` 
in error, when costs are recoverable on coun- 
requisites of, _ 4188 ter claim or set-off, 80 
' when to be filed in error coram ^ | new parties, made if necessary, 80 
nobis, 158] set-off, when it can be pleaded, 80 
: in actions to recover real property, 161| new parties. on set-off, 80 
Place of Trial. See County in which ' when eross demands, deemed com- 
actions are to be brought, . pensated, 80 
when and how changed, 73f guardian's or attorney's answer, 
causes of action joined, must not when and what, 80 
require different, 78| "reply, 
Plaintiff, | in what cases, 81 
the party complaining is, 66| what to contain, 81 
who should be joined as, 70! general rules of, 
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times for, 

timés for, may be extended: 
must be subscribed, 

must be verified, 

when need not be verified, 

“one of several parties may verify, 
of what verification may consist, 
verification by non-resident, 
verifieation to be signed and cer- 

tified, 
when verification shall apply to 
amount claimed, 
when verification may be made by 
agent or attorney, 
pleadings to be liberally construed, 
: fictions abolished, 
title of cause unchanged, 
copies of written instruments to be 
filed with pleadings, 

redundant or irrelevant matter | to 
be stricken out, 

counter-claim or set-off may be 
made the subject of a separate 
action, 

facts conferring jurisdiction, need 
not be stated, 


- performance of conditions prece- 


. dent need not be stated, 

how written instruments for the 
payment of money may be 
stated, 

pleading private statutes, 

extrinsic facts need not be stated in 
action of slander or libel, 

defendant may allege truth of the 
matter, and mitigating circum- 
stances, 

real property must be described i in 
petition, 

every material allegation not con- 
troverted, to he taken as true, 

presumptions of law need not be 
stated, 

copies of pleadings may be substi- 
tuted for originals in case of loss, 

mistakes in pleading and amend- 
ments, 


81 
81 
81 


83 


83 


83 


83 


83 


83 


84 


84 


Preferable Liens. 
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variances in pleading not material, 


unless the adverse party has been 
misled, ^ 
facts to be found according to evi- 
, dence, and amendment, 


if claim or defence is wholly un- - 


proved, failure of proof, 


plaintiff may amend his petition 
before answer, 
amendments on demurrer, 


party may reply after his demurrer 
is overruled, 
: court may authorize amendments 


of pleadings at any time, 

court shall disregard all errors or 
defects, not affecting substantial 
rights, 

if demurrer sustained, anfendments 
may be allowed, 

court may grant further time for 
trial, if necessary after amend- 
ment, 

suing a party by a fictitious name, 
when allowed, 

supplemental petition, answer or 
reply, 

actions which might have been 


joined, may be consolidated by” 


order of court, 
the order of consolidation, by whom 
made, 
judgment to be entered according 
* to statement of, ' 
in mandamus, 
Precipe, 
for summons, 
See Lens. 


84 Presumptions of Law, 


need not be stated in pleading, 


84 Priest, 


when incompetent to testify, 


84 Principal, 


proceedings by sureties against, 


94] Principal and Surety, 


how judgment against, entered, 
and execution thereon, 


127 
164 


18 


84 
116 


151 


140 
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Printer's Fees, * 
to be paid before advertisement by 
sheriff on executions against 


property, 13 
Prison Bonds, ` 
judgment debtor Unt arrest, enti- 
tled to, 148 


Probate Courts, 
judgments or final orders in inferior 
courts may be reversed, vacated 


or modified id, 152 
judges of, to furnish transcripts of 
proceedings, ^ 153 
stay of execution on judgments 
removed from, 155 
how far provisions upon error in 
civil cases applicable to, 159. 
Probate Judge, 
may vacate order of arrest, or re~, 
duce amount of bail, 90 
powers and duties in respect to in- 
junctions, 103-104 
when may appoint receivers, 105 |, 


may approve of undertakings by 
receivers, 106 
may issue subpoma for witnesses, 
See Witnesses, 
authorized to take depositions, 120 
See Depositions. 
See Motions, Orders, Error m 


Civil Cases. 

may issue orders of discovery in aid 
of execution, 143 

when to issue warrant m arrest of 
debtor, 144 
examination of debtor by, 144 

"may order an undertaking to be 
given by. debtor, 144 


may examine other parties in re~ 
spect to defendant’s property, 144 
how parties or witnesses examined, 145 
application of debtor’s property by, 145 
may appoint receiver and prohibit 
transfer of property, 145 


may continue his proceedings, — -146 | 
a 146- 


may order a reference, 


may punish for disobéedience.of-his + 
orders, 146 


PAGE, 
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shall reduce his proceedings to 


writing, 146 
_ shall allow compensation to officers, 146 
his compensation, what,. 146 
Process, 
general style of, 164 
general requisites, 164 
if sheriff a party, or interested, 
' how directed, 165 
if sheriff and coroner. interested, 
how directed, ' 165 


when a person appointed to serye, 165 
See Summons, Subpena, Execu- 
tion, 
Promissory Notes. See Negotiable In- 
struments, 
Proof of Service of Summons, 


when served by sheriff, 74 
when served by any other person, 74 
when served by publication, 75 
by acknowledgment or appeitanes 
of defendant, 75 
of laws of other States, &., 123 
Property, 
execution against, 132 
Provisional Remedies, : 86 


See Arrest and Bail, Replevin of 
Property, Attachment, Injunc- 
tion, Receivers. 

Publication, 


service by,’ 75-130 
See Constructive Service. 
Purchase Money, l 
to be restored by judgment cred- 
itor, if judgment reversed, 140 


Purchasers on Execution, 
title of not affected by reversal of 


judgment, . 140 
Question of Fact, 
court may direct trial of, . 66 


See Issue, Trial, 


Quo Warranto, _ Ys 


proceedings Qn, not affected by 
code, - | uu, 5 197 
Railroad Company. ; Reb. Spake ed 


when may be sued, Es 


we 


E 
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Real Property, sheriff may be appointed, 145 
_action by vendee in possession, to undertaking by, . 146 
‘obtain conveyance, nof subject his sureties liable, if sheriff ap- 
to title two, ^ 66 pointed receiver, 146 
time for commencing actions for duties of receiver, |. 145: 
the recovery of, 66 | Record of a Case, ! 
time of commencing ACORDE tres- to be made by clerk, 127 
pass on, i 67| when made and how signed, 128- 
place of trial în actions a of what to consist, - 128 
thereto, 72] may be abbreviated, 128 
must be described with convenient further time to make , 128 
certainty in actions to recover, 84| when record dispensed with, 128 
actions eoncerning, when made, on paying expense of, 128 
to datermine adverse estate or in- complete record, when judgment 
terest, 161 on counter-claim a, set-off, 128 
statement of plaintifi’s case, 161)  dockét of Probate Court, 114 
statement of defence, 161| Recorders Office, 
statement of plaintiff in action notice of his Xs pendens to be re. 
- against co-tenant, 161] . corded i in; 7T 
recovery, where plaintiff's right Redundant or irrelevant matter to be 
terminates during the pendency stricken ftom pleadings, ' 83 
of an action, 161 | Referees, ~ : 
actions concerning, trial by, 110 
new trials, ' 162| all issues referable by consent, 140 
occupying claimants, relief as, 162] when reference may be compulsory 
waste, action of, abolished, but its ordered, 110 
relief preserved, 162!  modeof trialby, ~ 111 
execution for the delivery of, 148| effect of report, j * 111 
Receivers, how chosen, 111 
when, and by whom appointed, 105| in Probate Court, 1u 
party or attorney not to be, 106) shall sign exceptions, 11i 
oath and undertaking by, 106} oath by, 111 
powers of, 3 106| compensation of, 112 
investment of funds, 106| may be directed to assess damages 
disposition of property in hands of on failure to answer, — . 126 
_ trustee, 106 | Reference. See Trial by Referees. 
enforcement of orders, 106} in vacation, by consent of parties, 111 
in attachment, as to priority in attachniont may be 
may be appointed, 97 ordered, 101 
oath and undertaking by, 97, pfobate judge may order in pro- 
duties of, 97 ceedings in aid of execution, 146 
' Shall notify those inen 9 | Release, 
report by, à 97| when judgment for, to operate as, “126 
sheriff may act as, : 97 | Repeal of Acts, , 
, may be appointed, of.the property _ inconsistent with this ect: E 


of the judgment debtor, in pro- Replevin of Property, 
: ceedings in aid of eem. 145 when delirary'óf persona] property 


a 
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, may be claimed, 91 

affidavit of plaintiff and causes for 
delivery, ` 91 

to whom the order of delivery to 
be directed, and its contents, 91 
* when returnable, 91 
how executed, 91 
, plaintiff to sive bond, 91 
value of property, how fixed, 92 


officer? duty snd liability ns to 
^. the property, if plaintiff fail, to 


give bond, 92 
qualifications of sureties, Se. 92 
proceedings in the action, 92 
orders may be issued to different 

counties, 98 
when officer may bréak opén build- 

ings, ^ E 
when action may be brought on 

plaintiff's bond, 93 
when order may be set aside at 

clerk's costs, 93 

Reply, 
when to be made, and what to con- 

tain, 81 
parties may reply on leave, after 

demurrer overruled, ` 85 

See Pleading. 

Report, 
of referee, 1h 


Reports of Cases Adjudged in For. 
eign States, 


books of, presumptive evidence of 


the law in such iet 124 
Restitution, 
` by judgment — on reversal 
of judgment, 140 


Security: for by defendant in érrór, 
to remove stay of ‘execution; 
when, ` 155 


Retürn of Execution, 
to be within sixty days from the ` 
date thereof, 140 
See Process, Summons, Execution, 
Review, 
_ decrees and orders in chancery, 
_ heretofore rendered, andi iu n cages 


E 
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now pending, subject to, 157 
Revivor of Actions, 129 


when one party dies, &c., action 
may proceed in name of suryi- 
vors, 129 


court may continue proceedings 
when cause of action does not 
survive, if the case allows, 129 
action may be revived in certain 
cases, 129 
mode of reviving, 130 
by whom motion made, 130 
copy of to be served, _ 180 
constructive service, 130 
when defendant dies, 130 
when plaintiff dies, 130 


when defendant in real action dies, 131 
against representatives of defend- 
ant, after one year, 131 
in favor of representatives of plain- 
tiff within one year, 131 
of time for, passed action may be 
stricken from docket, 181 
defendant may have case stricken 
from docket, if penu fails to 
revive, T 131 
action stands for trial at a it is 
revived, 181 
Revivor and — to judgments, 
joint debtors not originally sum- 
moned, may be made parties to 
judgment, 132 
after death of parties, 182 
of dormant judgment, 182 
Right of Property, 
trial of, to goods and chattles taken 


in execution, 134 
Rules, 
of practice, 
judges of Supreme Court required 
to frame, 167 
of pleading, 
as heretofore existing, abolished, 78 
as prescribed by code, . 78 
Sale, 
of property in attachment, a 198 
' en execntion, ^ 102 


m -- 
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in proceedings in aid of execution, H9 
of mortgaged premises, 
judgment on foreclosure to be for, 126 
Scire Facias. See Order. 
Sealed Instrument, 
time for commencing action on, 
Security for Costs, 
non-resident plaintiffs must furnish, 159 
requisites and effect of, 159 
unless given, action dismissed, 159 
to be given, if plaintiff become 
non-resident after action brought, 159 


67 


when additional required, 159 

judgment on, against security, 159 
Seduction, ' 

costs in action for, 110 
Separate Levies. See Ebecution, 
Separate Suits, 

in cases of misjoinder of actions,: 

court may direct, 79 


Service of Summons, 
See Commencement of a, Civil. Action. 
Set-off, 


effect of assignment on, 69 
what and when pleadable, 80 
new parties on, 80 
may be made separate proceeding, 83 
not affected by plaintiff's diseon- 
tinuance or default, 126 
if established beyond plaintiff's 
demand, judgment for excess, 127 
record of case, 128 
Sheriff, M 
service of summons by, 14-15 
duties of, ca incident to arrest, 
to execute order by idein the 
defendant; 87 
to deliver copy of order of arrest 
and affidavit to defendant, 87 
to receive deposit of money in lieu 
of bail, t 88 
to pay deposit-into court, 88 
to take bail, 88 
to take justification of bail, 88 
when liable as bail, 89 
how liability fixed, 89 
rights of, against bail adjudged i in- 
suficient, 89 
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in respect to exoneration of bail, 89--90 
duties of, dyc., incident to attach- 


ment, , 95-96-100 
may acf as reciever, 97 
pay proceeds, 98 
duties of, c. incident to xeplevin of 

_ property, 
may be required to take property, 91 
to approve sureties, 91 
to take property, _ 91 
to leave copy of the order with 

defendant, 91 
liability to plaintiff, 92 | 
powers of, in executing order, 93 
duties of, dc., incident to execution 

against property, 
shall first levy on goods aud chat- 

tles, then on lands, 188 
When property i is claimed by third 

person, 184 
may take delivery bond, 185 
notice of sale, 135-191 
sale of goods, — 185 
sale of lands, ‘ 136-137 
See Appraisement. 
deed by, 137 
in respect to printer’s fees, 188 
to hold sales at court house, 138 
cannot purchase, 138 
separate levies, 138 
further writs to, 138 
in respect to deeds for lands sold by 

predecessor, .139 
balance beyond execution, 139 
when to return writ of execution, 140 

` for what causes liable to amerce- 

ment, 14 
how amerced, 141 
may return executions issued out 

of the county by mail, 142 
but not to send money by mail 

without instructions, 142 
notice to amerce sheriff of another 

county, how given, 142 
proceedings against sureties of 

sheriff, 142 
attachment against sherif, 142 
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sheriff may have execution on orig- 
inal judgment, 148 

may act as master commissioner in 
selling specific real property by 
order or judgment of court, 129 

when to arrest judgment debtor in 
proceedings in aid of execution, 144 

may receipt for money paid by any 
person indebted to the judg- 
ment debtor on execution, 

his powers and obligation as re- 


ciever, 146 
may serve notices of motions, 152 
how served, and fees therefor, 152 
if a party, or interested, coroner to 


serve process, 165 
duties generally, : 
to endorse the time of receiving 


process, 166 
to execute and ieturn process, 166 
under what penalties, 166 
to adjourn court from day to day, 


if judges do not attend, 166 
other process and duties, - 166 
in actions in District Court, duties 

of, performed by marshal, 168 

Slander, action for, i 
time of commencing, 67 

' rules of pleading and proof in, 84 
abate by death of parties, 129 
costs in, 160 


Special Jurisdiction, 
facts conferrmg, may be pleaded 
generally, 88 


Specific Performance, of contract for 
sale of real estate, 
may be brought where defendant 


resides, 72 
Special Proceedings, 
certain, not affected by code. 167] 
Special Verdict, 
defined, 109 
“when jury may render, 109 |- 


' when to control general verdict, 110 
when referees’ report to have effect 
of i 111 

See Verdict. 


144}, 
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Statute, 
rule of strict construction of, not 
to apply to code, 
private, how pleaded, 
of limitation, See Time for Com- 
mencing Actions, E 
liability created by, 


Stay of Execution, 
when of course, or proceedings in 
error, by the undertaking of the 
plaintiff in error, 
conditions of undertaking, 
substitute for undertaking, 


may be removed in an action on 
contract for the payment of mon- 
ey, by defendant giving security 
to make restitution, 

on justices’ judgments, 

condition of undertaking, ~ 

when court or judge to prescribe 
terms of, 

Stocks, 
"how debtor’s interest in, may be 

subjected to the payment of a 
judgment, — 


controversy, how submitted, 
case to be agreed upon, 

affidavit that controversy is real, 
judgment thereon, 

record, how constituted, 


versed as in an action, 

Subpeena for Witnesses, 

what to contain, 

how issued, 

by whom issued, 

how served, 

fees for attendance under, 

punishment for disobeying, 

witness not to be sued while gbey- 
ing, 

may contain a clause for produc- 
tion of any book, &c., 

ducus tecum, 


when action thereon to be brought, 


judgment may be enforced or re- 


65 
83 


153 
154 
154 


155 
155 
155 


155 


143 


Submitting Controversy, without action, 


150 
150 
150 
150 
150 


150 


116 
116 
116 
117 
117 
117 


118 


116 


116. 
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CIVIL PROGCEDURE— Continued. 
Substitution, 
in cage of transfer of interest, pen- 
dente Ute, transferee may bo 
substituted, as a party to the 
action, 70 
when ordered, in case of two or 
more claimants of one subject 


^. matter, 11 
See Interpleader. 
plaintiff in execution for sheriff, in 
action against the latter, 1i 


Suit, See Action. 
jn equity, pending when code takes 
effect, to be conducted to décrea 


as heretofore, 157 
See Etishng Suits. 
Summons, 
actions commenced by i issue of, 73 
requisites of 73 
how endorsed in actions for recov- 
ery of money only, q4 


when issuable to other counties 
than that where action is com- 


menced, T4 
when returnable, ` q4 
further writs may issue, T4 
to different counties, may issue at 

the same time, 74 
by whom to be served, qå 


‘manner of service, T4 
time and manner of service to be 
stated, G4. 
when officer to return summons, q5 
acknowledgment on back summons 
or appearance of defendant, 
same as service, 75 
kow served, 
on corporations, 75 
on insurance companies, 75 
on agent of foreign corporations, 75 
on infants, 75 
may be served out of the Territory,” 76 


See Constructive Service. 

fees on, when issued out of county, 161 
én. error, 

requisites of, 153. 
issue, service and return of, 153 


CIVIL PROCEDURE Continued, 
when issue or service of, waived, 


Sunday, 


when reckoned in the computation 


of time, 
Supplemental Pleadings, 
when allowed, 
Supreme Court, 


may revise the proceedings of in- 
ferior tribunals, by petition filed 


PAGE, 


153 


166 


86 


on leave of the court or ajudge, 152 


judges of, to frame 1ules, 
Surety, 


may be required to qualify by min- 


isterial officer; 
qualification of, 


to be described in judgment against 


principal and, 
rights of, on “execution, 
Buretios, Proceedings by, 


may maintain action against 
principal, to compel him to dis- 


167 


160 


167 


140 
141 


charge debtor liability after due, 151 


may maintain action before debt 
or liability due, whenever surety 
is subject to arrest or attach- 


ment, 


entitled to provisional remedies, as 


in other cases, 
Survivor of Actions, 


Tenant in Common, of real property, 
cannot bring action against co-ten- 
ant unless defendant denies 


plaintiffs right, 
Time, 
to véturm summons, 
within the county, 
out of county, 
answer or demur, 
to reply, 
for pleading, may bé extended, 
within which to amend of course, 
of notice to take deponHonse, 
to return execution, 
how computed, 
of trial, 
how causes set for trial, 
when cases to be tried, 


151 


151 
129 


161 


74 
74 
85 
85 
81 
85 
120 
140 
166 


114 
115 
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CIVIL PROCEDURE— Continued. 
Time of Commencing Civil Actions, 
in general, 
special statutory limitations to be 
observed, " 
when infants, married women, in- 
sane or imprisoned may bring 
action, 
for the recovery of real property, 
other than for the recovery of real 
property, 
if action barred in States, barred 
here also, 
if commenced in time, and judg- 
ment reversed, one year to bring 
a new action. 
how cause of action may be taken 
aut of limitation, 
Title, ofa cause unchanged in any 
stage, 
Transcripts, 
must be filed with petition in error, 
probate judges, justices of the 


peace and clerks, must furnish, 158 


may be compelled to do so, 
of justices’ judgment, 
may be filed and docketed, 
effect of filing and docketing, 
Transfer of Property, 
s when judgment debtor may be for- 
bidden to make, 
of interest, 
of party to action not to abate it, 
name of the assignee may be sub- 
stituted, 
Trespass to Property, ' 
time for commencing action there- 
on, i 
Trial in General, 
definition of, 
issues of law tried by the court, 
those of fact by jury, unless 
waived or referred, 
other issues by the court, 
further time may be allowed ‘for, 
by court after amendment, 
of action when revived, 
Trial by the Court, 


61-68 


107 


107 


131 


CIVIL PROCEDURE-— Continued. 

trial by jury may be waived, and 
cause submitted to court, when 
and how, 

court need not state facts specially 
unless exceptions are filed, 

See Hzceptions. 


provisions concerning jury trial to 


ES 


66 
: 110 

66 

110 


66 apply, 114 
Trial by Jury, 

67} right to, of a party in default of 
answer, 166 
68| order of trial, 107 
view by jury, 108 
duty of jury after case submitted, 108 
68| separation of jury, 108 
disagreement of jury, 108 
68| discharge of jury, 109 
manner of delivering verdiet, 109 
92| jury may be polled, 109 


verdict must be in writing and 
signed by foreman, 

court may correct errors in forra of 
verdict, 


109 


109 


156) verdict may be either general or 

- special, RN 109 
149| jury may render a general or 
149 special verdict, 109 


if special finding is inconsistent 
with general verdict, the former 


145 controls, 110 
jury must assess the amount of re- 
me covery, 110 
Trial Docket, 114-115 
70 | Trust, 
continuing or subsisting saved 
from title two, 66 


87 | Trustee, 


disposition of property in his hands 
which is subject of an action,- 
Trustees, of an express trust, 
may sue without joining party in 
interest, ; 69 
Turnpike Company, 
actions against, where may be 
brought, 73 
Undertaking, on arrest, 


106 


107 


86 
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CIVIL PROCEDURE— Continued, 
by plaintiff, to indemnify defend- 
aut, if order wrongfully obtained, 87 
by defendant that he will be amen- 


able to process of court, 87 
- on replevin of property, 
by plaintiff before delivery, 91 
Undertaking, f 
on attachment, 
when unnecessary, : 94 
réquisites of, 98 
by third person, to retain property 
attached in his possession, 95 
by defendant, to discharge attach- 
ment, 98 
on injunction, 
requisites of, 103 
additional security, 104. 
by receiver, 106 


by plaintiff in execution to retain 
property adjudged to belong toa 
claimant,” 

by defendant in execution, that 


135 


Unsound Mind, 
persons of, incompetent to testify, 116 
See Disabilities. 
‘Variance, in pleading, 
when deemed material, . 84 
may be amended on terms, 84 
if immaterial, to be disregarded, 
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CIVIL PROCEDURE — Continued. | 

Venue, 

*, may be changed, 73 

See county in which actions are to 
be brought, 

Verdicts, 
how delivered, 109 
form of, 109 
may be general or special, 109 
general, defined, 109 
special, defined, 109 
what it must state, 109 
when court may direct, 109 


110 
1310 


to be filed and entered on journal, 

controls general verdict, 

when report of referee to have ef- 
fect of, 

general or special, when jury may 
render at their discretion, 

amount of money recovered to be 
stated in, 

judgment to conform to, 

if special, court to order what judg- 


111 


110 


110 
110 


property levied shall be forth- . ment to be given, 127 
coming, 135 | Verification of pleadings, 
by judgment debtor, that he will generally, . 81 
attend for examination, 144|. what need not be verified, 81 
to obtain stay of execution, on pro- one ofseveral parties may verify, 81 
ceedings in error, 154|  whatis sufficient, 82 
by defendant in error, oÈ- restitu- by non-resident, . 82 
tion, on removal of stay, 155] to be signed and certified, 82 
person offered as surety may be when to apply to the amount 
required to make oath of his claimed, 82 
qualifications, 181| by agent or attorney, 82 
qualifications of sureties, 167 | on petition to perpetuate testimony, 124 
executors, administrators and guar- Voluntary Appearance, 
dians, who have given bond, of defendant, equivalent to person- 
may stay execution on error, al service of the summons 75 
without further undertaking, 168 Waiver á 
. Unknown Heirs, : : ! - ~ 
proceedings in actions against, q7| attorney may waive in writing the 


Issue or service on defendant of 
summons in error, 153 


of errors, 


| summons in error not to issue 


where proceedings certain, unless 


on leave, 168 


84 | Warrant of Attorney, 
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CIVIL PROCEDURE— Continued. 


to be filed when judgment entered 
on confession by, 127 
if executed by a person in prison 
at the instance of the creditor, to 
be attested by the debtor’s own, 
attorney, 121 
Waste, 
. action of abolished, but relief to be 
obtained by civil action, 162 
Wife, 
when incompetent to testify, 116 
See Husband and Wife, Married 
Women. 
Will, 
proceedings to establish or set aside, 
not affected by code, — 167 
Witness, 
competency of, 
parties, or persons interested, or 
convicted. of crime, not disquali- 


fied, ‘ 115 
exceptions to rule, 115 
&dverse party may be compelled to 

testify, 115 
exceptions, 115 
who incompetent as, 
how incompotency removed, 116 
means of producing, . 
subpona, what to contain, 116 
how issued and served, 116 


witness not compelled to attend be- 
yond the county of his resi- 


dence, 117 
witness fees, 117 
proceedings against witness for 

contempt, 117 
convict how-examined, 118 
witness nôt liable to be sued, when, 118 
fees, when he may demand, 118 
oath, 118 
mode of taking the testimony of, 
affidavit, 119 

See Afidavit. f 
depositions, ^ 119 

See Depositions, > 


in proceedings in aid of ezeouban, 145 


Whitings, 
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CIVIL PROCEDURE— Continued. 


Sea Admission and Inspection. 
Written Instruments, 
time for commencing action on, 61 
copies ofto be filed with pleadings, 89 
for payment of money, how stated 


in pleadings, 83 
costs recoverable but once insever- 

, alactions on the same, -< 161 
Whit of Mandamus, . 163 
Writs Abolished, expressly, 

certiorari, 156 

error, 156 

waste, : 162 

by implication, 66 

See Provisional Remedtes. 

CHILDREN, 
act for maintenance and support of 
illegitimate, 225 
CODE, CIVIL. i p 
See Civi}? Procedure, | 65 
CODE, CRIMINAL, 
See Criminal Procedure, 169 
COFFEY COUNTY, i 

location of county seat of, 218 
COMMISSIONERS OF DEEDS, 

to be appointed in other territories 

and States, 64 
term of office of present commis- 
sioners, 64 

powers of, 64 

to take an oath, l 65 

Secretary of Territory shall forward 

copy of act to each, - 65 


COMMISSIONERS, County. 
See County Commissioners. 
COMMISSIONERS OF ELECTION, 
on Lecompton constitution, duties 
of, 18 
COMMISSIONERS TO INVESTI- 
GATE FRAUDS. 
See Election Frauds, 


COMMON SCHOOLS. ' 
Territorial Superintendent, 


to be appointed, and by whoni, 44 
shall take oath of office, ° ' 44 
Salary of, 45 
duties of, 45 
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COMMON SCHOOLS— Continued, 


to make report to Legislature, 46 
to have office at seat of govern- 
‘ment, 46 
County Superintendent, 
to be elected, 46 
shall execute bond, 46 
duties of, 47 
shall make report to ‘Territorial 
Superintendent, 47 
shall make report to county com- 
missioners of money received 
and expended by him, 48 
shall render account to successor, 48 
shall pay over to successor, 48 
compensation of, 49 
teachers to be examined by, 49 
to give certificate of qualification, — 49 
may annul cettificate, 49 
shall visit and examine schools, 50 


shall establish school districts, 
when, 50 

shall give notice of meeting, 
when, ` 50-52 

clerk to make report to, 55 


when school districts are altered 
new apportionment to be made, 
of money apportioned and not 


49 


used, 49 
manner of forming new districts, 

&c., 50-51 
sale of school property. 52 


manner of conducting schools, 53 
suits, how defended, &c. 58 
duties of treasurer, 58 
when district board may appoint 
ireasurer, 54 
duties of district clerk, 54 
teachers, how hired, 55 
how paid, &c., 56 
duties of, 56 
District Board, 56 
their duties, _56 
powers of, 56 
shall fili vacancies, 57 
general powers, 51 
new districts, how formed, 5T 
manner of raising school tax, 58 
taxable property, 59 
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COMMON SCHOOLS— Continued, 

treasurer to collect, 59 

of unpaid taxes, 60 

warrant for collection of taxes may 

be executed in different coun- 
, ties, 

errors in taxes, how corrected, 60 

of jurisdiction of justices of the 

peace in relation to school dis- 

tricts, 61 
no execution to issue against, 61 
when district is in two or more 

counties, 62 

manner of making returns, 62 

duties of county treasurer, 63 

penalty for officers refusing to 

serve, 62 
county board shall appoint county 
superintendent, when, 63 
CONCURRENT RESOLUTIONS, 

See Resolutions. 

CONSTITUTION, Lecompton, 

provisions for voting on it, 17 
CONSTABLES. 

See Township Officers. 
CONVENTION, appropriation for, 28 
CORONERS. 

See County Officers. 

COUNTY AUDITOR, i 
officers disqualified from holding 
office of, : 33 
COUNTY COMMISSIONERS, 
commissioners laying out roads 
shall send map to, 8$ 
duties of, in location, &c., of High- 
ways, 255 
construed to mean county. epes: 
visors, 216 
COUNTY OF DOUGLAS, 

authorized ’to borrow money, 223 

removal of county seat, 218 
COUNTY SEATS. i 

special election to be held in ooun- 

tes of Brown and Nemaha for 
location of, `S 217 
act locating county seat Coffey 
county, 218 
removal of county seat of Douglas 
eounty, 218 
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COUNTY SEATS—Coritinued. 
locating county seat of Franklin 


county, i 219 
removal of county seat of Leaven- 
worth county, 220 


locating county seat of Riley coun- 

` ty, |. 21 

election for location of county 
seats of the several counties, 222 

officers required to keep office at, 222 


COUNTIES AND COUNTY OFFI- 


CERS. 
Counties, ; 
to be bodies corporate 195 
rights, powers, &c., 195 
real and personal estate deemed 
property of, 195 
powers of, exercised by county 
supervisors, 196 |. 
shall build county buildings, 196 
suits by and against, 
how to sue and be sued, 196 
process, on whom ta þe served, - 196 
who competent witnesses and ` 
jurors, 196 
proceedings to.collect judgment 
against, 196 
County Attorney, 
term of office, 204. 
to execute bond, conditions of, 204 
üuties of, » 205 
shall give advice to officers, 205 
compensation of, 205 
shall not hold. any judicial office, 205 
when may be appointed, : 205 
shall give receipts for all money 
received by him, 205 
shall attend grand, jury, 206 
‘shall prosecute for violation of elec- 
tion laws, 206 
authorized to issue subpoenas, . 206 
shall not hold effice of county 
treasurer, 209 


shall keep-his office at county seat, 213° 


Olerk of Probate Court, 


term of office, 202 
shall execute bond, 202 
conditions of bond 202 


PAGE, | 


COUNTIES AND COUNTY OFFI- 
CERS— Continued, 
vacancy, how filled, 202 
duties of, and compensation, 202 
clerk of supervisors may act as, 202 
shall not hold office of county treas- 
urer, 211 
shall keep his office at county seat, 213 
Clerk of Board of Supervisors, 


^ 


in suits against county, ^ 


process to he served on, 196 

shall notify county attorney, 196 

shall lay information of suit before 
supervisors, 196 


notice of appealto be served on, 199 

shall give notice of appeal to 
county attorney, 199 

shall make returns of the proceed- . 


ings to clerk of Probate Court, 199 
term of office, 200 
to execute bond,  . 200 
shall appoint deputy, 20r 
to be responsible for acts of deputy, 201 
vacancy, how filled, , 201 
general duties of, í 201 


may act as clerk of Probate Court, 202 
shall transmit to secretary of state 
statement of names and bounda- 


ries of new towns, 202 
compensation of, 202 
shall not hold lee of county 

treasurer, 211 

Coroner, 
term of office, 209 
to execute bond, P 209 
when to act as sheriff, 209 


Judge of Probate, 
when may appoint clerk of Probate 
Court, 202 
term. of office, 208 
to execute bond, 208 
shall keep a record, 203 
compensation of, 208 


shall not be county treasurer, 211 
shall keep his officeat county seat, 218 
Register of Deeds, 


term of office, 203 


to exceute bond, 208 
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COUNTIES AND COUNTY OFFI- COUNTIES AND COUNTY OFFI- 


CERS— Continued. — CERS— Continued. 

shall appoint deputy, 203} may hold special meetings, 197 
when deputy to act as, 205} may adjourn from time to time, 197 
shall keep all books, records, maps, powers of, 

&e., 203 | to make orders concerning property 
Shall record all. deeds, mortgages, ' of county, ` 197 

&c., ` 20£] to examine and settle accounts &c., 197 
shall endorse each instrument re- to build and repair county build- 

corded, ` 204 ings, 197 
form of index to be kept, - 204 | to provide rooms for county pur- 
manner of making entries, &c., 204 poses, 197 
copies of filed papers, to be evi- to apportion taxes, 197 

dence, 20£| to manage county affairs, 197 
shall keep office at county seat, 213 special powers, 

Sheriff, ' to organize boundaries of towns, &c., 197 
term of office, 206; to appoint road commissioners, 197 
to execute bond, 206 | to change Territorial roads, 198 
conditions of bond, 206 | to grant licences for ferries, &c., 198 
sureties of, to make affidavit, — 206] to allow bounty for destruction of 
shall appoint deputy, 207 wolves, &c., 198 
in ease of vacancy,  . 207 | accounts against county, settled by, 198 
liable fer acts of deputy, 207| shall havea seal, 198 
shall have charge of jails and pris- shall sit with open doors, 198 

oners, . 207 |} shall make rules for transaction of 
shall serve all writs, processes, &c,, 207 business, 198 
shall attend Probate Court, 2071 claims against county, proceedings 
shall preserve the peace, 208 on, 199 
shall call aid when necessary, 208} shall furnish assessors with assess- 
shall deliver to successor, the jail, ment rolls, 199 
prisoners and all writs, &c., 208 | shall provide books, &c., for county 
may exécute writs remaining in his officers, 199 
hands after expiration of term, 208] shall examine orders returned by 
default of deputy shall be breach treasurer, 199 
sheriff ’s bond, 208 | shall publish yearly, report of re- 
action may be brought against ad- ceipts and expenditures, 200 
ministrator of, 208| board of county commissioners 
how papers served on, : 208 construed to mean, 216 
shall not act as attorney, 208 | members of,—chairman, 
liable to fine, when, 208; chosen by the board, < 198 
shall not charge greater fees than to preside at meetings, ` 198 
allowed by law, 209| to administer oaths, 198 
when coroner shall act as, 209| shalt sign all county orders, 198 
shall not hold office of county compensation of, 200 
treasurer, i 211} penalty for neglect of duty, 200 
shall keep office at county seat, 213| not to be county treasurer, 211 

Supervisors, Board of Surveyor, 

to consist of one from each town, 196} term of office, 212 


shall meet annually, 197! shall give bond, 212 
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COUNTIES AND COUNTY OFFI. 
CERS— Continued. 


may appoint deputies, 212 
certificate of, received as evidence, 212 
general duties of, 212 
shall keep record of mum &c., 212 
fees, of, 212 
vacancy, how filled, 212 
Treasurer, 

term of office, 209 
to execute bond, 209 
bond, how approved, 210 
conditions of bond, 210 
may appoint deputy, 210 
county board may appoint, - 210 
officers who shall not be, 211 
duties of, t 211 
shall keep account of receipts and 

expenditures, 211 
shall exhibit books and vouchers 

to county board, 211 


shall receive of town treasurers, 
county orders for county taxes, 211 
shall deliver books money, &c., to 
Successor, 211 
compensation of, 212 
shall keep office at county seat, 213 
Miscellaneous Provisions concerning 
county officers, 218 
Resignations, 
to whom made, 213 
Vacancies, 
when they occur, 214 
Removals from Office, 
CRIMINAL PROCEDURE, 
Accessories, 
before and after fact how indicted 
and tried, 181 
Appeals in Criminal Causes, 


when and how granted, and prose- 


cuted in Supreme Court, 192 
does not stay execution except by 
order of court, 192 
when shall stand for trial, 198 
judgment and order of Supreme 
Court in cases of, 193 
Arraignment, 


PAGE, 
CRIMINAL PROCEDURE—Con- 
tinued. . 
when and how defendant in crimi- 
nal prosecution may bé arraigned, 185 


Arrest and Recognizance in Criminal 


Cases, 
on indictment found, court may 

order warrant, 177 
to whom warrant issues, and what 

cases are bailable, 177 
arrest how made, and recognizance 

how taken, 178 
money may be deposited in place 

of giving bail, : 178 
security may eurrender principal, 179 
if defendant fail to appear, recog- 

nizance forfeited, `~- 179 
proceedings against bail, 179 
officer, in making arrestin criminal 

cases, may break open doors, 

&o., 194 


Arrest of Judgment, 


may be granted on motion in cer- 
tain cases of criminal prosecu- 


tion, 191 
Arrest and Examination of offenders, 
who toissue process, 171 
when justice to issue warrant for 
offenders, 171 
sheriff may pursue party charged 
into any county, 171 
justice may admit to bail, 171 


officer to convey prisoner to county 
where the warrant wasissued, 172 
persons arrested, before whom 


brought, 172 
magistrate may adjourn examina- 
tion, 172 
breach of recognizance, 173 
testimony, 178 
magistrate may exclude witnesses 
from the examination, 178 
testimony to be redüced to writing, 173 
bailable cases, 174 
magistrate may bind witnesses by 
recognizance, 174 


may order witnesses to give recog- 
nizance with surety, 174 


» 
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CRIMINAL PROCEDURE-—Con- 
tinued, 
Recognizance of women and min- 
ors as witnesses, 174 
when witnesses máy be committed 
to jail, 174 
proceedings on'forfeited recogniz- 
ance, . I 
surety. may be discharged, how, 176 
Dail in Criminal Cases, j 
when and how may betaken, 177 
money may be deposited with 


clerk, in place of, -178 
_ may surrender principal, 179 
deposit, when to be returned, 195 
Capital Punishment, 
shall be inflicted by hanging, 190 
sentence, when respited; execu- 
tion, how conducted, 190 
sentence of death executed in pri- 
vate, ^ 190 
Challenge of Jurors, 
by defendant, 183 
by Territory, 183 
‘Charges of Court, . 
shall be in writing ifrequired, ^ 187 
Confession by Defendant, 
when may be given in evidence 
‘and effect thereof, i 184 
Construction, rales of, 
in regard to the term person, 194 
Costs, 


defendant convicted, liable for, 188 


defendant may be committed, until 
costs are paid or replevied, 189 
execution may issue for fine and. 
costs, 189 
defendant may be discharged from, 
in certain cases, 189 
defendant acquitted, not liable for, 194 
Definition of Terms, 194 
Depositions, 
when and how taken, 184 
Evidence, 
confession, when evidence, andthe 
effect thereof, 184 
Exceptions, : 
when and how taken, 188 
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CRIMINAL PROCEDURE-—Ooa- 
tinued. 
Execution, 
in criminal cases, and proceedings 
thereon, 189 
Grand Jury, 
court shall appoint foreman and ‘ 
may remove, 176 
may be re-summoned if dismissed 
before final adjournment, 176 
duties of, and number required to 
find indictment, 176 
Indictment, 


what must be set forth therein, 180 


when shall be deemed sufficient, 180 
for what defects in shall not be 
quashed, 180 
must be recorded by clerk in term 
time, 181 
original indictment lost, defendant 
may be tried on copy, 181 
who shall have access to indict- 
ment, 182 


grand jurors and officers of court, 
prohibited from disclosing fact of ' 
finding indictment, -182 

indictment for offence of different 
degrees, how jury may find, 182 

counts for murder in first and sec- 


ond degree and for manslaughter, 
may be joined, 182 
defendant shall be arraigned on, — 185 
when court may quash, 185 
Judgment, 
when and how rendered, 189 
when and how arrested, - 191 


Jurisdiction of Public Offences, 


persons committing offences, where 
liable to be punished, 169 
Jury in Criminal Case, 


may be called by Sheriff in man- 

ner prescribed by law, 183 
challenges by defendant, 183 
challenges by the Territory, . 183 


* iurors “may be examihed under 
oath, touching cheir competeney, 183 
‘ conscientious opinions may exclude 
in certain cases, ^ 183 


^. 
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CRIMINAL PROCEDURE—Con- CRIMINAL PROCEDURE—Cor- 
tinued. , tinued. - i 
court shall charge as to their duty, when forfeited,” 179 
when permitted toseparate,, -187| proceedings on forfeited, ' 179 
corruption in selecting jury good to keep the peace, - 191 
cause for challenge, Sheriff, ` f 
impanneling the jury, 188 | Trial, 
jurors permitted to geparate, court party, shall be present during, in 
shall instruct as to their duty, 187 felonies, 185 
jurors not permittéd to disclose facts in cases of misdenteanor,’shall be 
to their fellows, except’ in pes present, or bail offered, 185 
ence of eourt, 187| when and how arraigned, 185 
jury may be taken to inspect place -f order of 186 
where fact occurred, 194| parties jointly indicted may betried 
Limitation in Criminal Actions, separately, 186 
when prosecutions must be com- party may be discharged in certain 
meneed, : 170 cases, to be made a witness, 186 
New Trial, proceedings in case of mistake in 
is a re-examination of issues, 191 charging offence, 186 
when and how may be granted, 191| proceedings in case patty is indiot- 
Pleading, 179, ed in wrong county, 7 186 
-all criminal prosecutions shall be in juror liable for contempt, for dis- 
name of Territory, 179 closing facts not stated in’ ppew 
what indictment or affidavit must — court, . 187 
contain, =, 180 jurors »permitted to separate, shall 
words in indictment, how con- be charged by the court, 187 
strued, 180; charge to jury must be in writing, 
when indictment shall not be when required, 187 
quashed, 180| jury to retire in charge of anoffieer, 187 
presumptions of law need not be verdict, when and how tenderéd, 188 
stated, 181 


indictments against several, sonfe> 


may be acquitted or convicted, 181] proceedings to obtain change of, 182 
accessories before and aftet fact, Verdicts, - 
how indicted and tried, 181| how and when rendered, -188 
general issue, and other pleadings Witnesses, 
of defendant, 185! may be compelled to go before 
Mises E Death. See Capital grand jury, ortestify bèfore:conrt, 184 
umatment. "ET . summons for whom and hew to 
Punishment in Territorial Prison, isane 184 
3 
procéedings where party is convict- | who competent to testify, 184 
ed to imprisonment in, |. ' 190) DAM AGES, ) 
Quash, Motion to, . l , act providing for collection of, 229 
for what defects an indictment or cities liable for action of mobs, ` 229 
- information shall not be quashed, «180 | DECREES, . 
whén indictment muy "be quawhéd, 185 |° act concerning judgments and, — 317 
Hécbgnizances, DEPOSITIONS. 
en and how may be taken, 178 ‘See Civil Procedure, 119 fo 129 
32 


judgment upon verdict of the jury, 188 
Venue, ` 
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. PAGE. PAGE, 
DOUGLAS COUNTY, sat ELECTION S— Continued, 
removal of county seat of, 218 | Election Returns, 
authorized to borrow money, 2231 act authorizing the examination of 
ELECTIONS, ] certain, ] 235 
On Lecompton Constitution, EQUALIZATION, 
manner of conducting said election, 18 See Taxes, —— ` £379 
duties of judges and clerks, 18 EXEMPTION, 
returns of, how and to whom made, 18| property exempt from execution 
. i d attachment, ^ 236 
compensation of officers of, 20 2 
eee FEES OF OFFICERS, 239 
Contested, FIRE COMPANIES, 
act to provide for, . 229| formed by voluntary association, 27 
manner of contesting election of FORCIBLE ENTRY AND DE- 
members of Legislature, 229 f. d in 
proceedings i in, 230 eo Justices Act, d 
Annual, ` - FRAUDS, 
when held, 388 See Election. Frauds, Civil Pro- 
qualification of voters, 389 cedure, 231 
. challenge of voters, 891 |F RANKLIN COUNTY, -: 
canvass of votes, 392| locating county seat, 219 


See Townships and Toons Ofi- FUGITIVES, . 
act relative to fugitives from other 


cers. 
Election Frauds, EN e and Territories, ` 248 
‘act for the prevention and punish- UN Et S 251 
ment of, : 15 to 17 dE. ` 
penalty for illegal voting,  . 15 D í hs 
to appoint commissioners, 18 
penalty for judges receiving Du to count votes on Lecompton Con- 
ulent votes, 15 stitution 19 
penalty for persons having fraudu- is ; : 
lent poll books, ; i! to MEE. T ro. 
penalty for persons making false material iene Tor uegiglatiye 
certificate, . 16]: expenses an raw panang on 
lty fi rsons subscribin T " 
ue NOR dE 8 16l. privileged from arrest on civil pro- 
alse names, . AN 43 
3 
penalty for judges nine one ware 16 -to appoint territorial superintendent 
returns, ae » of common schools, 44 
* penalty for clerks subscribing false county officers to make resi gnation 
returns, i 16 to 213 
a r * * k ? T 
penalty for jurisdiction of, 17| may declare offices vacant, when, 214 
penalty for fraud in elections, 39| may suspend sheriff, coroner or 
pay of commissioners to investigate, 80 county attorney, i '. 214. 
act providing for investigation of, 231| authorized to examine certain elec- 
gupplemental acf, 7, 988 tion returns, M 235 
supplemental act, 294 duties of, in relation to. fugitives . 
increase of compensation of board from States and Territories, 248. 


of commissioners, . 235° to appoint Territorial librarian, 323 
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PAGE, ] PAGR 
GOVERNOR— Continued. , [JUSTICES ACT— Continued. 
„to approve librarian’s bond, . 8231 form of order, f 278 
` to be member of board of library how executed, . : 378 
commissioners, 824 continuance, bail and trial, 278" 
` to commission militia officers, :930| after Judgment, i 
. to approve bonds of penitentiary when to issue, 219-306 
* " commissioners, à ra E ^ éxecution of, 279-306 
to appoint land district recordérs, "341 proceedings on, - n 306 
. not required to hold office at seat of Appeals, ; 
government before Ist Sept, 347 allowed generally, i .295 
GRIST MILLS, zd 2 not allowed, 
act to regulate, 253| on judgments confessed, 297 
HIGHWAYS, : . | from jury trial, unless on, &e,, ‘291-297 
act concerning, ; $50) on judgment for forcible aati &c., 297 
HOGS, = -from award, unless, &c., 293 
_,acé concerning hogs namig at from trials of right of property i ü 
. . large, E P attachment or execution, 291 
oos h duse a 299 
act concerning horses and mules, undertaking on, 995.097 
nonoiornnvbat, . ASSOCIA- transcript by justice, ~ * 995 
d cen ormed 21 ‘proceedings i in court gore 296-297 
< 3 $ ut ts d N 
ILLEGITIMATE CHILDREN, =| yee PIU 
act for maintenance and support of, 225 |. . 
JAILS, _ when order may issue, 279 
act concerning, 265| afidavit to obtain, o. 7 279. 
JUDGE OF PROB ATE, undertaking by plaintiff, 280 
Bee Probate Judge. Unde n 
. act to define statutes in a certain its terms, 280 
case, 979| When returnable, - . 280 
JUDGMENT AND DECREES, erernuon of 281 
, Act concerning the assignment of, ` 817 caer T 2. 
undertaking to.deliver, - 1 
à Sania x "| i ip gg;| setviceof summons on defendant, 281 
JUSTICES’ ACT, ; | perishable property, _ 282 
Act, 3 garnishee in, 
, not to apply to actions and suits proceedings against, 2-284-285. 
pending, 316, Jjudgm 7 ; 284 
to take effect on first April, 1858. 316] Testoration of property, . oí 20 
Arbitranona 292 claims by third persons, .. 284 
7 * 
award on, when set aside, : 292| ` oat i n 
torem obl lowed, 292 |. ORASE STOVUR; MU" 
Adjoumitenks: Br id discharged by defendant, 285 
Arrest, . 7 interesti in real estate, how reached, 285 


before Judgment, 3 Bail Gee Arrest, 
in what cases order i issues, 277 Blank Process, 
, gecurity by plaintiff, _ | 278) .notio be issued, void, , 814 
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J USTICES:  ACT— Cortinied, 


Bill of Exceptions, 
justice may be required to frame, 92] 
But of Particulars, 


substituted for pleadings, . "1986 
what to state, ' 986 |; 
amendments, ' 286 
Change of Placeof Trial, * , 
grounds for, 286 
' who shall try, ts 256 
papers to be transferred with tran- 
script of proceedings, ' 7287 
costs on, i 287 
Code of Civil Procedure, 
when applicable to justice's courts, 312 
Comniensement of Action, 
by summons, , 275 
-when commenced, ~ 276 
guardian to suit, ' 276 
requisites, service and return of 
summons, : 276 
appearance of parties, 277 
Constables, ` ; 
tenure of ofice, - 909 
oath of office, EY .309 
undertaking by ` 309 
wher appointed, f < .910 
justice may appoint forspecial pur- 
pose, 310 
Justice surety for special constable, 310 
duties of, 310-311 
powers of, £310-311 
duty on arrest of the person, 911 


when liable to ten per cent. penalty, 311 
Contempts, 


What and how punished, 914 
proceedings to punish, 314 
Depute, 


+ justice may, to serv esummons, 314 
Deyositions, 
niay be taken and used as in Pro- 
bate, 289 


Disability of justice of the peace, . 
a justice of the same township may 


act in case of, . 944 
Docket, 

justice to keep, 312 

what to contain, 912 


PAGE, | 


i £ o ^os PAGA. 
JUSTICES’ ACT— Continued: 
entries, when ev vidence, ' |^. 818 
„to be indexed, h 313 
' "deposit of, MEE 313 
Exceptions, RN 
on trial, i 292 
See Bull of Exceptions. 
, Execution, 
when to issue generally, 803 
stay of, - 
when obtainable, .-^ 80$-304 
how graduated, 303 
when not allowed, 304 
- sureties to remain residents of 
county, 304 
additional se¢urity on, 304—805 
rights of sureties on, 205 
form of, and command, 305 
when to arrest debtor, ~ * 306 
form of, when some'of joint debtors 
not served, 306 
how debtor relieved from arrest on, 306 
constables’ Hability on, 307 
prosecution of undértaking for stay 
of execution. 
^* aleon, . 
advertisement of, 307 
how conducted, 308 
inventory, - 308 
order of sale, . ' 308 
delivery of bond, 308 
` further levy, 309 
return of, ; . 808 
when may. be issued on docket of 
. another justice, 918 
Existing Actions, "E 
not affected by act, 816 


Existing Suits, See Erísting Action 
Forcible Eutry and Detention of Real 


Property, , 
für what causes action may bé 

brought, 298 
proceedings in, not to bar another 

‘action, 298 
notice to quit, required, 298 


requiaites and form of pi 298 
the issue, requisites, abd service of. 
` ‘summons, 8 


` PAGE, 
JUSTICES’ ACT— Continued. 
» continuance, . >- ` 299 
trial by justice, |. 299 
_ trial by jury, 299 
verdict and judgment, 299. 
, appeal, not allowed, 297° 


exceptions, ; 299° 
writ of execution, |. 999 
error, : : 300 
costs, 299 
index to justices’ docket. . 813 
J udgment, : 
of dismissal without predudice, 294 
by default of either party, 294 
^ against absent defendant, when and 
how set aside, 294 
on verdict, 294 
on trial by justice, 294 
may be remitted, 294} 
on admission of defendant, . 295 
to state when defendant is subject 
to arrest, 295 
Jurisdiction, 
as to amount, 274 
in what limited to township, 273: 


in what extended to the county, 273-275 
‘who may and may not be sued out 


of his township, : 273 
as to trespass on real estate, 215 
actions and injuries in which jus- 
tice has no jünsciopon. . 215 
Jurors, 
fees of, i Us i 291 
See Jury. 3 
Jury, Í 
when either party may demand, . 289 
adjournment. ` 289 
how summoned, impannelléd and 


sworn, and verdict, 289-291 
verdict may be set:aside, 291 
new trial, . : 291 

` fees, . 291]. 
Justice of the Peace, : 
jurisdiction, j .273, 
dockets, à 312, 
New Trial, : 
when allowed, 2911 
: notice of, . 291 


| Stay of Execution. 
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PAGE, 
JUSTICES’ ACT— Continued. 
Non-Resident, 
must give security for costs, 315 
if plaintiff become, must give secu- 
rity for costs, : 815 


Purchase of Judgment, 


justice prohibited from, when on . 


docket in his possession, 316 
Replevin of Property, i 
affidavit, of plaintiff, 300-303 
order of delwery, P 
to issue with summons,  . 301 
how executed, 301-302 
undertaking by plaintiff, 301 
trial and judgment, 301-302 
when proceedings removed to Pro- 
bate Court, 301 ` 
when suit on plaintiffs undertak- 
ing may be commenced, 302 
Security for Costs, - 2 
when to be given, ` 315 
Summons. See Commencement of 
Action,” j 
Subpena. See Witness. 


See Execution. 
Trial, 
justice to try action, if no jury be 
demanded by either party, 289 
may be without process, if so 
agreed, l 289 
See Jury, Arbitrations. 
of right of property levied on and 
attached, notice of, on claim of 


third persons, 293 
proceedings and judgment by jus- 
tice, 312 
Witness, 
subpeena for, how issued, 288 
and served, 288 
if not examined, costs of atten- 
dance, how paid, 288 
may be produced by warrant, 288 
how punished qn refusal to testify, 
&e., 288 
when liable in damages,- 289 
Written Instrument, E 
' disposition of, when action on, S15 
discharge by defendant, - 285 
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E PAGE, | PAGE, 
JUSTICES’ ACT— Continued, MARRIAGE, pos 
interest in real estate, how reached, 285] ^ considered a civil contract, 325 
JUSTICE OF THE PEACE, marriages declared incestuous and 
how and when elected and term of void, 326 


office, 
to execute bond, 
Jurisdiction and duties of. . 
See Civil Procedure, Justices Act. 
LANDS, 
act fo punish trespass on school 
lands, 
act for protection of Territorial 
lands, 
LANDLORD AND TENANTS, 
act containing several provisions 


397 
397 


318 


319 


regarding, 320 
LAWS, 
act to provide for the taking effect 
of, 322 
LEAVENWORTH COUNTY, 
removalof county seat, 220 
LECOMPTON, Constitution, 
provisions for voting on, 17 
LEGISLATURE, 
act providing for payment of ex- 
penses of, 91 
LIBRARY, "Territorial, i 
act for reorganization of, 328|. 
by whom managed, $24. 


whe entitled to take books ont of, 324 
LIBRARIAN, 


how appointed, 923 
to execute bond, 323 
by whom approved, 323 
to give receipt to treasurér for all 
books &e, . 323 
may be removed, 328 


324 
324 


resignation, how made, 
vacancy, how filled, 
LINN COUNTY, __ 
census of Tate and Potosi town- 
ships to be taken, 
LITERARY ASSOCIATIONS, 


223 


how may be formed, 27 
MAJORITY, 

act fixing age of, 329 
MANDAMUS, 163 


See Civil Procedure, 


penalty for contracting or solemn- ` 


izing such marriages, "326 
marriages contracted out of Terri: 
tory, 326 
by whom, may be performed, $26 
penalty for marrying minors, 326 
record of marriages, 326 
false record, penalty, B27 
MARRIED WOMEN, : 
act to protect rights of, &oc., 327 
property of, not liable for debts of 
husband, - 997 
‘may bargain, sell, make contracts < 
&o., 217. 
may sue and be sued, - . 828 
not to will more than one-half of- 
property from husband, 328 
if husband die, &c., 328 


hüsband liable for debts of, when, 329 
MILITARY COMPANIES, ` 


formed by voluntary association, "21 
MILITIA, 330 
.of whom to consist, 330 
Officers of, how elected and com- 
missioned, 830 
militury board, 
members of, 33h 
meetings of, ,991 
' ghall report to Legislature, 931 
shall organize militia, ool 
compensation of officers, 392 
court -martials, how conducted, ^ 882 
persons exempt from duty, 832 
MINNEOLA, 
-seat of government, g 345 
NEMAHA COUNTY, . 
election for location of county seat, 
to be held, 217 
NUISANCES, 
act to prevent, 333 
- offences, how prosecuted, 334 
| OATHS, i 
act regulating forms of gath’ of ^ 


: office, 335 
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OFFICERS, duties of, &c., 
See Counties and" County Officers, 195 
See Township and: Township Officers, 387 


fees of 239 
ORGANIC ACT, |. 8 
PATROLS, 


act repealing an act concerning, 340 
: PENITENTIARY, 


located at Delaware City, 336 
commissioners of, : 

when to erect buildings, ' 336 
by whom elected, ` 336 
term of office, ' . 886 
to give bonds, : ' 257 
to take and subscribe an oath, 387 


memorial to Congress concerning, 
Power, trusts and, 
act concerning, 402 
PRESIDENT OF THE COUNCIL, 
` to examine election returns on Le- 
compton constitution, 19 
to examine accounts for services 
and material for Legislative ex- 
penses and draw warrants, 31 
authorized to examine certain elec- 
` tion returns, 235 
member of board of library com- 
missioners, 324 
PROBATE CLERK, 


GE. f o 7 
PROPERTY — Continued, 
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PAGE, 


act repealing an act to punish of- 
fences against slave property, 945 
exempt from execution and attach- 
ment, "o n8 236 
QUO WARRÁNTO, 
proceedings on, not affected by 
civil code, 167 
RECORDER, county. 
See County Officers. 
RECORDER, Land District, 


act establishing office of, ` 941 
how appointed, 341 
_ferm of office, '" 941 
' vacancy, how filled, 341 
shall give bond, ` 942 
duties of, fees, 342 
RECORDING, 
act providing for recording con- 
tracts, &e.,- * 343 


REGISTER OF DEEDS, 
See County Officers. 
RESOLUTIONS, 
concurrent, reaffirming Topeka Con- 
stitution, i 20 
in regard to holding remainder of 
session at Lawrence, _ 410 
in relation to the board of commis- 
sioners for the investigation of 


treasurer of school district to make election frauds, 410 
return to, of unpaid school tax, 604 to Governor and Council of Chero- 

to certify the amount to district kee nation, . 411 
treasurer, i 60; REVENUE, : í 

election, duties of, &c., act to provide for year 1858, ' 944 

. See County Officers. See Taxes. 

PROBATE JUDGE, RILEY COUNTY, 
original and exclusive jurisdiction locating county seat of, 221 


in election frauds, 17 to 19 
when to actin adjoining county, 17 to 19 
“may summon juries, 19 
duties of in civil actions, See Civil 
Procedure. 


to be elected, à 208 
term of office, 208 
See County Officers. 
PROPERTY, 
_ act concerning disposition of ùn- 
claimed, s 338 


SEATS, COUNTY, 
See County Seats, 217 to 222 
SEAT OF GOVERNMENT, | 
territorial superintendent of schools 


required to keep office at, 46 
act to remove and permanently lo- 

cate, 345 
located at Minneola, ` 346 


officers required to keep offices at, 346 
civil officers notréquired to rémove ' 
to before 1st Sept., 1858, 947 
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PAG 
SECRETARY OF THE TERRI- 


TORY, 


privileged from arrest. on civil ac- 
fions, 

county commissioners to forward 
maps and surveys of roads to, 

oaths of- commissioners of deeds 
to be filed in office of, 

notrequired to remove to seat of 
before 1st Sept., 1858, 

assessors required to obey instruc- 
tions from, 

member of board of library com- 
missioners, 

to furnish blank assessment rolls, 

member of board of equalization, 

requested to furnish rooms for 
Legislature at Lawrence, 

SHERIFF. See County Oficers, 

Criminal Procedure, ie Pro- 


cedure, 
SCHOOLS. See Common. Schools, 
SCHOOL LANDS, 


act to punish trespasses on, 
SLAVE PROPERTY, 
repeal of - act to punish offences 
against, 
SLAVERY, / 
vote on in Lecompton constitution, 
SPEAKER OF HOUSE OF REP- 
RESENTATIVES, 
to examine election returns on Le- 
compton constitution, 
to examine accounts for services 
and material for Legislative ex- 
penses, and draw warrants, 
_ authorized to examine certain elec- 
tion, returns, 
member of board of library eue. 
missioners, 
SUPERVISORS, COUNTY. Ec 
County Officers. 
SUPERVISORS, TOWNSHIP. See 
Township Officers. 
SURVEYOR, COUNTY, 
shall lay off land sold for taxes, 
See County Officers. 
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824 
901 
379 


410 


318 
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19 


31 


235 
| 
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act concerning ranning at large of, 347 
TAXES, ` 
list to be made out annually by 
auditor, 
alteration in tax list of landg, hy 
reason of partition, change to be 


34 


made, 34 
changes to be furnished, to assessor, 34 
certificate of transfer to be given to 

the owner for error in tax, 36 
may be endorsed on the deed, . 35 
settlement between auditor and 

treasurer, when made, 36 
delinquent list to be returned, 36 
each township to be charged with 

its own tax, 36 
delinquent list of lands to be made 

out before Ist Monday in Oct, — 37 
when lands to be sold for taxes, 37 
sale to continue fram day to day, — 37 
land to be re-offered if not paid for, 38 
purchaser failing to pay shall for- 

feit 25 per cent., 38 
forfeit, how recovered, 88 
duties of county auditor, 38 
deeds, when made, 38 
State lien and invalid sales, 40 

Property to be Taxed, 349 
real estate, what to include, 349 
personal estate, what to include, 349 
property exempt from, 350 
when tenant paying rent, may re- 

tain amount of taxes paid by 

him, 375. 


manner of collecting taxes in cities, 360 
Board of Equalization, 


purposes of, 379 
officers of, 379 
duties of, 379 
act extending time to Sam'l V. 
Jameson to collect taxes in Don- 
iphan county, 380 


act extending time to John H. Tate, 

to collect taxes in Linn county, 381 
of assessment, 
land contracts sold by Territory and 

not conveyed to whom assessed, 350 
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PAGE, 
TAXES— Continued. 
amount of debts detached from 
taxable property, 350 
how and where made, 351 


land owned by one person and oc- 
cupied by another, assesséd to 


either, . > 351 
unoccupied lands, 351 
real estate of incorporated com- 

panies, ool 
undivided real estate of deceased 

persons, - 351 
to be made in town or ward where 

person resides, > 851 


: goods, wares, merchandize, &e, 352 


partners in business, ^ 352 


of personal estate of incorporated 


companies, 352 
of property held by trustees, guár- 
dians,.&&, - 353 
of stock in incorporated eompa- 
nies, 354 
to be lien òn land, 374 
Duties of Assessors, * 352 
when to assess, 352 
to ascertain names of taxable per- 
^ sons, 352 


E 


and of all their taxable property, 352 


shall make assessment roll, 352 
manner of entering property on 
assessment roll, 352 


entries of town lots, how made, — 353 
description of lands, dyc., 


to give boundaries, 353 
for advertising, assessing, &c,, , 353 
of unoccupied: lands, owner un- 
known, 353 
assessment roll, how male and 
- form of, 353 
lands omitted previous year, how 
assessed, ^ 854 


may require persons to make oath, 354 
real and personal property, bow es- 
timated, 355 
shallcomplete assessment, by, when, 355 
shall give public notice.that roll is 
completed, Qj 355 
when may ru assessment, 355 
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PAGE, 


TA XES— Continued. 


may reyiew and aiter assess- 
ment, - 335 
oaths and affidavits administered 


in assessment may be taken be- 


fore, 30D 
when completed, shall attach cer- 

.  tificate to assessment roll, 855 
shall transmit roll te clerk of eoun- 

iy board, when, 356 
shall use forms and instructions 

from See, of Territory, 356. 


Clerk of -hoard ef county supervi- 


sors, duties of, 
to make abstracts of assessment 
rolls, 
shall transmit statement ‘to terri- 
torial board of equalization, 356 
shall make certificates of amount 
of taxes apportioned to each 
town, and deliver to county treas- 
urer and town clerk, 988 
shall execute to the person redeem- 
ing land, a certificate of redemp- 
tion, 872 
when to pay over redemption 
money, 972 
when to give purchaser deed, 373 


356 


Duties of ‘Town Clerk, 


shall deliver to town treasurer a 
statement. of taxes apportioned 
to his town, 358 
shall deliyer to town treasurer a 
copy of completed assessment 
roll, . " 359 
shall annex warrant to assesament 
roll, 359 
shall charge. town treasurer with 


m 


the amount of, taxes, 359 


Duties of County Treasurer, 


shall charge amount of taxes to 


proper towns, 358 
1o file town treasurér's bond, 358 
when to issue warrant to sheriff to 

collect unpaid tax, ' 364 
to issue warrantagainst town treas- 

urer andwhis-suretios, 366 


to pay over to territorial ineasurer, 367 


md 
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penalty for failing to pay over," 377 
Duties of Town Treasurer, 
to execute bond in double amount 


of taxes, > 358 
to receive receipt for bond, and de- 
liver to town clerk, , 958 
to collect taxes, i : 360 
may recieve town orders for town - 
taxes, 360 
to give.receipts for taxes, 361 
penalty for returning as unpaid 
taxes that have been paid, 361 


duties in sale of lands for taxes, 361 
to receive tax on any part of undi- 


vided lands, 362 
compensation of, 362 
to pay over taxes, when, 362 
duty when deficiency in township 

treasury, 363 
to make rejurn of unpaid taxes, 363 
to make affidavit to returr, 364 
fee for making return, 364 


when condition of bond satisfied, 364 
may be appointed by town board, 365 


if fail to settle, 376 
Duties of County Board, 
to examine assessment rolls, 356 
may increase or diminish aggregate ` 
valuation of real a 356 
to make alteration in description 
of lands, 357 
corrected tax list to be delivered 
to town clerk, 357 
to estimate taxes to he raised for 
schools, 857 


to apportion county and other taxes, 357 

Sale of Lands for Taxes, and Re- 
demption of Same, ' 

levy by distress and sale, how 


made, 361 
notice of sale, 361 
property releaséd, how, 361 
if purchase money not paid, 361 


if no sale, for want of bidders, 961 

when property sold for more than 
tax, how surplus disposed of, 362 

when subject to sale, 367 
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notice of sale, and advertised, and 

‘by whom, 368 
of printer's fees for advertising, 368 
sale to be continued, from day to 


day, ^ . 368 
persons offering to pay the tax, to 

be purchaser, 368 
payment, how made, ` 369 
land bid off to county, ~ 369 


shall continue liable to be taxed, 369 
when deed of release to be made 


to county, 369 
when may be sold, A 369 
no misnomer to affect sale, 370 
certificate of sale, 370 
redemption of lands, 
unredeemed to be advertised, 370 
manner of redemption; - 91 
lands of minors, idiots, &c., 372 
of invalid sales, ~. >B 


Miscellaneous Provisions, 


penalty for officers receiving orders 


for less than value, . . 860 
time and manner for sheriff to col- 
lect, 364: 


Warrant to be executed by sheriff, 366 
how taxes returned unpaid may be 


discharged, . 367 
proceedings on taxes omitted. or 
erroneously made, , 974 


if certificate of redemption be lost, 372 
if town tax paid into county treas- 


ury, may be drawn, how, 974 

` proceedings on taxes paid by mis- 
take, . 914 
taxes on mortgaged land, how paid, 375 
cities regarded as part of town, 875 
powers of city treasurer, . 875 

losses by default of officers, how 
discharged, 375 

if land not sold at time fixed, may 
be sold when, 375 

failure to advertise unredeemed 
lands, 376 

suits for recovery of lands, when 
to be commenced, ^ $816 

persons may recover damages for 
false returus, 316 


GENERAL INDEX. 


TAXES— Continued, 
money received for a distinct pur- 
pose, how applied; ` . 376 
` penalty for officers meg ectine bers 
duties, à 377 
streasurer’s books, papers, &c., to be 
' evidence, 377 
sec’y of Territory may furnish 
' . blank assessment rolls; - BTT 
^ additional fees to officers, - » 877 
TENANTS, ; 
‘act concerning Landlordsand,; . 320 
"TERRITORIAL LANDS, 
act for protection of, : 319 
-FOWN SITES, 
act regulating entries p dispo- - 
sal of, ` : 899 
TREASURER, COUNTY, 
act establishing office of, 381 
+ when elected, 209 
term of office, 209 
duties of, &c. Sea Du) officers, 
Taxes, 


TREASURER, TOWNSHIP. mx 
See Township officers. 


TRUSTEES, : 

act concerning, 404 
TRUSTS and POWERS, f 

act concerning, 402 


TOWNSHIP and TOWNSHIP OF- 
FICERS, 


suits by and against, . - 388 
` to be bodies coporate, , , 887 
powers of, 987 
powers of electors, 
to vote to raise money, 387 
' for support of corinnon schools, 388 
* for building roads dnd bridges, . 388 
for support ofthe poor, ^ . 388 
"for defraying expenses of town- 
ship, : Note 888 
` may defend all suits &@., - 388 
' may make orders for management 
_ of affairs, : 388] 
“their general powers, =. ^ ~- 388 
of township meetings, i 
' annual, when held, 388 
where held, 889 
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OF FICERS— Continued. 
may be adjourned to another 


place, B89 
adjourned meetings, : 389 
first meeting when and where 
' held, 389 
ten electors may call a meeting 
when, . 889 
special meetings, 390 
clerk to give notice, 390 
manner. of conducting , meet- 
ings  . 988 to 392 
of township officers, 
when elected, i 388 
eligibility of, 393 
oath of office, 393 
to be notified of their election, 393 
term of office, "39g 
_ of elections, í 
annual when held, i 388 
qualification of voters, 389 
reconsideration of votes, 391 
time of opening and closing 
polls, 391 
challenge of voters, . 391 
oath to'be administered, 391 
canvass of votes, : 392 
Supervisors, 
election of, "e 988 
‘to be chairman of township.meet- 
ings, 390 
shall be inspectors of elections, , 390 
oath of office, 393 
. mày accept resignation of offi. 
cers, - 398 
may fill vacancies, 393 
general powers of, 394 
quorum, , 894. 
TOWNSHIP BOARD, 398 
supervisors to constitüte, 398 
vacancy how filled, ^ - 398 
. shall meet annually, 398 
to examine and audit all ac- 
counts, 398 


Shall make a report of accounts 
allowed and audited, and expen- 
ses of township, 398 
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s ^ "EN GENERAL INDEX. i 
"PAGE. : PAGE, 
CHEN AND TOWNSHIP [TOWNSHIP AND. TOWNSHIP.. 
|. OFFICERS—Cortinved, « -|> OFFICERS—Conttrued, — 505 
. -compensation of, + . . 899). compensation of. | . 399 
‘Chairman of Town Board, . / . | Treasurer, . diet 7 395 
* election of, " .  888,' election of, , = 398 
. to act as chairman of township term of office, 393 
' meetings, `.. - 3890] eligibility, . 893 
shall state. the object of each | to take oath of office; + 899 
` meeting, 390| supervisors may draw orders on, 394 
shall regulate negus enforce or- ' general duties-of, à . 895 
" — den &e,- 391! bond af, 
shall be a member of the board 8941 io be executed, whan, 296 
` ghallattend aM sessions of board how approved, ^" ^» ` . 3% 
of county supervísors, 394| conditions of, , 996 
when supervisor may act as, gg4| to be filed, c - 896 
shall sign allaccounis, , - ggg] to Keep account of all a YBoneys. 
Town Clerk, ZEE 394] > received and disbursed, d 396 
when and how elected, 88g! shall ‘deliver bodks and money.to : 
to give notic of special town * ' — SUCCOBBOT, - . $96 
meetings, 390] to be collector of taxes, ' 396 
to subscribe and file minutes of ` aecounta of to be examined and ' 
meetings, 390 audited by town board, ' 998 
Shall be clerk of town meetings 390| to pay accounts allowed by town 
shall poll list, 390 board, ° 398 
board may appoint, 390 Constables, 396 
shall send returns of election to election of 388 
Governor, 392| term of office, | | 393 
eligibility, 393| eligibility, and oath of office, 393 
to notify persons elected, 393 | bond of 
term of office, 393! when executed, ; 396 
general duties of, 895| how approved, 396 
deputy, . form of, «890 
may be appointed, 395|' to be filed, 997 
to take oath of office, 895 | may serve any writ lawfully direct- ` 
when to act as clerk, 395 ed to him in his county, ` 397 
compensation of, 395| . to serve all processes from. justices, 397 
shall post up all by-laws, 395 Justices of the Peace, ; 397 
‘shall execute all conveyances of election of, : 838 
land, 995] term of office, 897 
to approve constable’s bond, 896 eligibility and oath of office, 393 
to endorse and file constable’s in new townships, . 393 
bond, E l 397| when and how elected, | . 397 
io attest accounts, 398}. bond of, + zn 
to be clerk of township board, 399] to execute, 297 
tokeep record ôf proceedings of how approved, - 397 
board, 899} form of, , 397 


, iofile all accounts audited, e. 399] to be filed, i 397 
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i . GENERAL INDEX. = l5 o aoo 
PAGE. l UNE PAGE, 
TOWNSHIP AND TOWNSHIP TOWNSHIP AND TOWNSHIP ". 
OFFICERS— Continued, -OFFICERS— Continued. - 
Inspectors of Elections, ' to swear challenged voters, 391 


to make, proclamation of adjourned 


shall have power to preserve order, 


meetings, 389 &e., 391 
when to be chosen by.electors, ^ 989| to canvass votes, 399 
to bo anor bob shall make out certificate of elec- 
supervisors to be, ' 896 tio 392 
vacancy, how filled NEC SAC ` 
io c poll dep 6 WEIGHTS AND MEASURES, 
claiemsmof Saperi. RESE EE RE act to establish a standard of, 408 

chairman, 7 '290 “WITNESSES, . 115 
shall cause proclamation of opening See Civil Procedure, Criminal Pro- 


of polls, &c., 391 


cedure, Justices’ Acts. 
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ERRATA. . 


Page 84, Sec. 132, Ist line—for “then variance” read ‘the variance.” 
Page 90, Sec. 172, 2nd line—for **of defendant? read ** of the defendant.’ 
Page 94, Sec. 191, Tth line—for ** the country ” read «ihe county.” 
Page 102—for oa -324 read ‘234.9 . : 
Page 119, Sec. 337, 2nd line—for “ dispositions" read ** depositions.” 

_ Page 129, Sec. 400, 2nd line—for ‘‘in action?" read ‘‘in an action." 
Page 135, Sec. 427, 18th line—for ‘ or such ? read ** of such.” 
Page 154, Sec. 519, 34th line—for ** costs, of the same” read “ costs, if 


j the same.” 
Page 196, Sec. 8, 1st line—for ‘shall be recorded” read “shall be re- 
covered. ^ ^ 


Page 222, Sec. 1, Ist line—for ** most general election”? read ** next gene- 
ral election.” j 
_ Page 259, 1st line of heading of Sec. 15—for * Te roads ?? read **Of roads." 
| "Page 274, Sec. 3, 16th dine—strike out word ‘ endorser”? once. 
Page 821, Sec. 6, 3rd line—for “‘ same person? read “ some person.” 
Page 345, last line—for ** exceptionable?" read ** exceptable.^? 
Page 359, Sec. 50, 3d line—for * shall made? read ‘shall make.” 
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f 
I, Hven S. WarsH, Secretary of the Territory of Kansas, do hereby 


certify that the printed Acts contained in this volume are true copies of the 
enrolled Laws on file in my office, which were passed at the Extra Session of 
the Legislative Assembly of said Territory, held at Lecompton, December, 
A. D. 1857, and of the General Laws, passed at the regular session, held in 
the months of January and February, A.D. 1858, with the exception of the 


correction of clerical errors. 


Given under my hand and the great seal of the Territory, at Lecomp- 
ton, this first day of July, A.D. 1858. 


HUGH S. WALSH. 
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